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1987  North  Carolina  Legislation 
in  Public  Education 


by  Laurie  Mesibov 


Part  I.  ELEMENTARY  AIVD 

SECONDARY  EDUCATION 


North  Carolina's  future  depends  on  the  strength  of  her 
public  schools,  because  education  is  the  means  by  which 
the  state  can  improve  its  appeal  to  industry  and  individu- 
als can  improve  their  economic  well-being.  Members  of 
the  1987  General  Assembly  all  appeared  to  accept  this  state- 
ment. The  need  for  support  for  public  education  was  never 
questioned  in  the  recent  legislative  session— the  only  dis- 
putes were  over  method  of  support  and  timing.  When  these 
differences  had  been  resolved  and  this  long  session  had 
adjourned,  much  had  been  accomplished  for  public  edu- 
cation in  North  Carolina. 

The  School  Facilities  Finance  Act  provides  significant 
new  state  moneys  to  help  counties  respond  to  the  need  for 
new  and  improved  buildings.  The  Act  establishes  two  new 
funds— The  Public  School  Building  Capital  Fund,  which 
will  assist  all  counties,  and  the  Critical  School  Facility 
Needs  Fund,  which  will  assist  counties  and  school  adminis- 
trative units  that  have  the  most  critical  needs  in  relation 
to  their  resources. 

Moneys  for  current  expense  were  also  increased;  over 
$2.5  billion  were  allocated  for  elementary  and  secondary 
schools  in  each  year  of  the  1987-89  biennium.  Years  3  and 
4  of  the  Basic  Education  Program  (an  eight-year  effort  to 
improve  education  by  providing  every  student  with  a  ba- 
sic level  of  instructional  programs  and  services)  were  ful- 
ly funded  with  approximately  $260  million  in  expansion 
funds.  Over  the  next  two  years  school  systems  will  be  able 
to  expand  their  curriculums,  offer  5.5  hours  of  instruction 
each  day  in  grades  K-8,  reduce  class  size  in  grades  10-12; 
expand  summer  school  programs;  increase  efforts  to  reduce 


the  dropout  rate;  and  hire  over  3,000  additional  teachers, 
assistant  principals,  counselors,  and  clerical  assistants. 

The  General  Assembly  gave  teachers  a  5  per  cent  raise 
and  provided  $25  million  for  continuation  of  the  Career 
Development  Pilot  Program  (a  system  of  differentiated  pay 
for  teachers)  in  preparation  for  possible  statewide  im- 
plementation of  a  career  ladder  in  1989-90.  It  encouraged 
experimentation  in  education  through  the  Lead  Teacher 
Program,  and  it  increased  funding  for  scholarships  designed 
to  attract  the  best  and  the  brightest  students  to  teaching. 

North  Carolina  has  been  a  leader  in  school  reform  and 
support  for  education.  The  commitment  of  this  General 
Assembly  to  this  tradition  will  help  North  Carolina's 
schools  achieve  the  goal  of  offering  every  student  an  ex- 
cellent education. 

Appropriations 

Sec.  2  of  Chapter  738  (H  1514)  appropriates 
$2,498,598,824  for  fiscal  1987-88  and  $2,640,970,882  for 
fiscal  1988-89  to  the  Department  of  Public  Education 
(DPE)  for  the  current  operating  expenses  of  the  public 
schools.  Sec.  2  of  Chapter  830  (H  1515)  appropriates  an 
additional  $8,661,797  for  fiscal  1987-88  and  $10,861,797  for 
fiscal  1988-89  to  DPE.  Sec.  5  of  Chapter  830  appropri- 
ates $170,000  for  fiscal  1987-88  and  $128,000  for  fiscal 
1988-89. 

Sec.  4  of  Chapter  795  (H  1516)  appropriates  $25  mil- 
lion for  fiscal  1988-89  to  the  Department  of  Administra- 
tion to  construct  a  new  Education  Building. 

Funds  for  Facilities 

After  considering  several  methods  of  increasing  funds 
for  new  or  improved  school  facilities,  the  General  Assembly 
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enacted  the  School  Facilities  Finance  Act,  Chapter  622  (H 
1155)  as  amended  by  Chapter  813  (H  1142).  The  Act  raises 
the  corporate  income  tax  from  6  to  7  per  cent,  reclaims 
the  percentage  that  merchants  have  retained  for  collecting 
retail  sales  taxes,  accelerates  collection  of  withheld  income 
taxes,  and  excludes  inventories  of  retailers,  wholesalers, 
and  manufacturers  (including  some  farm  inventories)  from 
the  property  tax  base.  Local  units  will  be  "reimbursed" 
by  the  state  government  for  revenues  lost  as  a  result  of  this 
exclusion  of  business  inventories. 

These  changes  in  the  tax  laws  are  expected  to  gener- 
ate a  net  increase  of  $830  million  in  additional  funds  for 
school  capital  needs  over  ten  years.  These  funds  will  sup- 
port two  new  programs  of  state  aid  for  construction  and 
renewal  of  school  facilities— the  Public  School  Building 
Capital  Fund  and  the  Critical  School  Facility  Needs  Fund. 

In  addition,  counties  must  continue  allocating  60  per 
cent  of  the  half-cent  sales  tax  approved  in  1986  toward 
school  capital  needs  for  the  first  eleven  fiscal  years  in  which 
the  tax  is  in  effect.  (Under  the  original  provision  for  that 
tax,  the  percentage  required  to  be  dedicated  for  school  con- 
struction would  have  decreased  more  rapidly.)  The  revenues 
available  for  school  construction  as  a  result  of  this  require- 
ment will  bring  the  total  amount  of  funds  potentially  avail- 
able for  school  construction  over  the  next  ten  years  to  $3.2 
billion.  That  figure  also  includes  the  additional  revenues 
made  available  through  the  School  Facilities  Finance  Act 
of  1987,  the  portion  of  revenues  from  the  local  sales  tax 
approved  in  1983  that  must  be  used  for  school  facilities, 
and  about  $740  million  in  funds  that  will  be  made  avail- 
able to  local  units  as  a  result  of  the  state's  assumption  of 
vocational  education  and  clerical  expenses  under  die  Basic 
Education  Program. 

The  Public  School  Building  Capital  Fund  (Article 
38A,  G.S.  Chapter  115C)  will  provide  funds  to  all  county 
governments  to  help  them  meet  their  public  school  capital 
needs.  The  Fund  will  be  administered  by  the  Office  of  State 
Budget  and  Management.  Moneys  in  the  Fund  (which  are 
expected  to  total  $95  million  in  1987-88  and  $645  million 
over  ten  years)  will  be  allocated  to  counties  on  the  basis 
of  average  daily  membership.  Moneys  must  be  used  for 
capital  outlay  projects— including  planning,  construction, 
reconstruction,  enlargement,  improvement,  repair,  and 
renovation  of  public  school  buildings— and  for  the  purchase 
of  land  for  public  school  buildings.  "Public  school  build- 
ings" means  facilities  for  individual  schools  that  are  used 
for  instructional  and  related  purposes— not  centralized  ad- 
ministration, maintenance,  or  similar  facilities. 

If  a  county  finds  that  it  does  not  need  part  of  the  funds 
allocated  to  it  for  these  purposes,  it  may  use  the  unspent 


funds  to  retire  any  county  indebtedness  incurred  for  pub- 
lic school  facilities. 

Moneys  from  the  Fund  must  be  matched  on  the  basis 
of  one  dollar  of  local  funds  for  every  three  dollars  of  state 
funds.  Revenue  from  local  sales  and  use  taxes  that  is  ear- 
marked for  public  school  capital  outlay  purposes  by  G.S. 
105-502,  -494,  or  -487  may  be  used  as  matching  funds. 
County  revenues  spent  after  July  1,  1986,  for  land  acqui- 
sition, engineering  fees,  architectural  fees,  or  other  directly 
related  costs  for  a  public  school  capital  project  that  was 
not  completed  by  July  1,  1987,  may  also  be  counted  as 
matching  funds. 

The  Critical  School  Facility  Needs  Fund  (Article 
34A,  G.S.  Chapter  115C)  wUl  award  grants  to  selected  coun- 
ties and  school  administrative  units  to  help  them  meet  par- 
ticular facility  needs.  The  Fund  is  expected  to  provide  $95.7 
million  in  1987-88  and  a  total  of  approximately  $185  mil- 
lion over  ten  years.  The  State  Board  of  Education  (SBE) 
will  administer  the  Fund. 

The  Act  creates  the  Commission  on  School  Facility 
Needs.  Although  the  Commission  is  located  administra- 
tively in  the  Department  of  Public  Education,  it  will  ex- 
ercise its  powers  independently  of  the  SBE  and  the  De- 
partment of  Public  Instruction  (DPI). 

The  Commission  must  make  a  preliminary  report  to 
the  SBE  and  the  General  Assembly  on  the  amount  of  crit- 
ical school  facility  needs  in  each  county  before  April  1, 
1988;  a  final  report  is  due  by  March  1,  1989.  The  Com- 
mission's determination  must  be  based  on  the  statewide 
school  facility  minimum  standards  adopted  by  die  SBE  and 
must  include  an  assessment  of  which  needs  are  critical. 

The  SBE  must  develop  and  adopt  statewide  school  fa- 
cility minimum  standards.  Interim  standards  have  been 
adopted:  the  Commission  will  use  them  to  make  its  prelimi- 
nary report.  Before  June  1,  1988,  the  SBE  must  adopt 
statewide  school  facility  minimum  standards  to  define  what 
constitutes  adequate  facilities,  furniture,  equipment,  ap- 
paratus, and  spaces.  The  SBE  must  also  provide  a  process 
for  justifying  deviations  from  these  standards.  The  Com- 
mission will  use  these  standards  to  make  its  final  report. 
The  statewide  standards  will  apply  to  all  school  buildings 
constructed,  reconstructed,  enlarged,  or  improved  after  the 
standards  are  adopted,  regardless  of  the  source  of  funds 
for  the  project. 

Grant  applications  to  the  Commission  to  meet  a  criti- 
cal need  in  the  school  administrative  unit  must  be  made 
jointly  by  the  board  of  education  and  the  board  of  county 
commissioners  if  the  school  unit  is  located  entirely  with- 
in one  county.  If  a  school  administrative  unit  is  located 
in  more  than  one  county,  the  board  of  education  will  ap- 
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ply  directly  for  a  grant.  The  application  must  contain  (1) 
information  on  how  the  critical  need  for  which  funds  are 
requested  will  be  met,  (2)  a  statement  of  how  much  state 
money  is  required  for  the  project,  (3)  an  analysis  of  the 
county's  school  facility  needs,  and  (4)  a  long-range  plan 
for  meeting  those  needs.  Grants  may  be  made  only  for 
projects  that  meet  the  SBE's  school  facility  standards. 

Technical  assistance  in  facility  planning  will  be  avail- 
able from  the  SBE  if  a  board  of  county  commissioners  or 
a  board  of  education  that  is  applying  for  a  grant  asks  for 
help. 

The  Commission  on  School  Facility  Needs  will  make 
grants  to  those  counties  (or  school  units)  that  it  determines 
to  have  the  greatest  critical  school  facility  needs  in  rela- 
tion to  resources  available  to  finance  the  facilities  needed. 
This  determination  will  be  based  on  three  criteria:  (1)  how 
critical  the  county's  school  facility  needs  are;  (2)  the 
county's  ability  to  pay,  as  measured  by  (a)  the  county's  per- 
pupil  adjusted  property  tax  base  and  (b)  the  county's  per 
capita  income;  and  (3)  any  critical  nonschool  needs  that 
may  have  forced  the  county  to  divert  its  resources  from 
school  facility  needs. 

Local  boards  of  education  must  submit  their  long-range 
plans  for  meeting  school  facility  needs  to  the  SBE  by  Janu- 
ary 1,  1988,  and  every  five  years  thereafter. 

Employees 

Salary  Increases.  Sec.  30  of  Chapter  738  increases 
the  salaries  of  state-paid  public  school  employees  by  5  per 
cent.  The  pay  rates  adopted  in  fiscal  1986-87  by  local  boards 
of  education  for  school  bus  drivers  are  increased  by  5  per 
cent  to  the  extent  that  these  salaries  are  supported  by  an 
allocation  of  state  funds  from  the  SBE.  Local  boards  must 
give  a  5  per  cent  raise  to  all  bus  drivers  who  were  em- 
ployed in  1986-86  and  continue  their  employment  in 
1987-88. 

Under  Sec.  199  of  Chapter  738,  both  salary  supple- 
ments based  on  advanced  degrees  and  salary  supplements 
for  vocational  teachers  who  work  beyond  the  normal  school 
program  are  flat  salary  add-ons  to  which  a  percentage  legis- 
lative salary  increase  for  teachers  does  not  apply. 

Substitute  Teacher  Pay.  Sec.  90  of  Chapter  830  sets 
at  $45  per  day  the  salary  of  substitute  teachers  not  cur- 
rently or  previously  certified  as  teachers  who  take  teacher- 
effectiveness  training  as  volunteers;  other  noncertified  sub- 
stitute teachers  will  be  paid  $35  per  day 

Personnel  Files.  Chapter  540  (H  1102)  amends  G.S. 
115C-325(b),  which  deals  with  teachers'  personnel  files. 


in  two  important  ways:  (1)  information  in  the  file  is  re- 
stricted to  what  relates  to  the  teacher's  "professional 
conduct";  (2)  a  teacher  may  petition  the  local  board  of  edu- 
cation to  remove  information  from  his  file  that  he  deems 
"invalid,  irrelevant,  or  outdated."  The  board  may  direct 
the  superintendent  to  remove  the  information  if  it  finds  that 
the  teacher  is  correct. 

Chapter  571  (H  200)  adds  a  new  Article  21A  to  G.S. 
Chapter  115C:  "Privacy  of  Employee  Personnel  Records," 
governing  the  confidentiality  of  personnel  files  of  em- 
ployees. This  act  is  similar  to  Article  7  of  G.S.  Chapter 
126,  The  Privacy  of  State  Employee  Personnel  Records. 
Chapter  571  provides  that  personnel  files  of  local  school 
boards'  employees,  former  employees,  and  applicants  for 
employment  are  not  public  records  subject  to  the  inspec- 
tion and  examination  authorized  by  G.S.  132-6. 

Records  that  show  the  employee's  name;  age;  date  of 
original  employment  or  appointment;  current  position,  tide, 
and  salary;  date  and  amount  of  most  recent  increase  or 
decrease  in  salary,  date  of  most  recent  promotion,  demo- 
tion, transfer,  suspension,  separation,  or  other  change  in 
position  classification;  and  current  assignment  are  open 
for  inspection.  All  other  information  in  an  employee's  per- 
sonnel file  is  confidential,  accessible  only  to  the  employee 
or  authorized  agent  (except  for  letters  of  recommendation 
solicited  before  employment).  The  superintendent  and  other 
supervisory  personnel,  members  of  the  local  board  of  edu- 
cation, the  board's  attorney,  and  any  party  with  a  subpoena 
or  proper  court  order  may  also  inspect  a  file. 

If  the  board  has  determined  that  release  of  informa- 
tion or  inspection  of  the  file  is  essential  to  "maintaining 
the  integrity  of  the  board  or  to  maintaining  the  level  or 
quality  or  services  provided  by  the  board,"  the  superin- 
tendent may,  in  his  or  her  discretion  (or  must,  at  the  board's 
direction),  inform  any  person  of  the  promotion,  demotion, 
suspension,  reinstatement,  transfer,  separation,  dismissal, 
employment  or  nonemployment  of  any  applicant,  employee, 
or  former  employee  and  the  reasons  therefor  and  may  al- 
low inspection  of  a  personnel  file.  Before  releasing  infor- 
mation or  making  a  file  available,  the  superintendent  must 
state  in  writing  what  information  will  be  disclosed  and  why 
disclosure  is  necessary.  This  memorandum  must  be  kept 
in  the  superintendent's  files  and  is  itself  a  public  record. 

Retirement  Age.  Chapter  571  (H  200)  repeals  G.S. 
115C-47(27),  which  had  authorized  local  boards  to  set  a 
retirement  age  for  administrative  officers  and  certificated 
personnel. 

Suspension  Without  Pay.  Chapter  571  (H  200) 
amends  G.S.  115C-325(f)  so  that  before  a  teacher  may  be 
suspended  without  pay,  the  superintendent  must  meet  with 
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the  teacher  to  give  written  notice  of  the  charges,  an  expla- 
nation of  the  basis  for  the  charges,  and  an  opportunity  to 
respond. 

Election  of  Superintendents.  Chapter  389  (H1269) 
amends  G.S.  115C-271  to  allow  local  boards  of  education 
to  elect  at  any  time  before  May  1  a  superintendent  who 
will  take  office  the  tbllowing  July  1.  In  the  past,  this  elec- 
tion had  to  occur  during  the  month  of  April. 

Assistant  Principals.  Chapter  328  (H  1165)  adds  eligi- 
bility requirements  for  assistant  principals  to  G.S.  115C-289. 
All  full-time  assistant  principals  must  hold  a  principal's 
certificate  or  be  qualified  to  hold  this  certificate.  A  board 
of  education  may  not  hire  or  keep  in  service  an  assistant 
principal  who  does  not  meet  these  requirements,  except 
temporarily  as  the  SBE  permits.  An  exception  to  this  rule, 
until  the  first  day  of  the  1990-91  school  term,  applies  to 
any  person  employed  as  an  assistant  principal  in  a  fuU- 
or  part-time  position  during  the  1986-87  school  year. 
However,  the  local  board  may  require  such  a  person  to  make 
satisfactory  progress  toward  meeting  the  certification  re- 
quirements. 


The  1987  General 
Assembly  gave  strong 
support  to  public  edu- 
cation in  North 
Carolina, 


Teacher  Effectiveness  Training.  Sec.  207  of  Chap- 
ter 738  allocates  $9.1  million  of  DPE  funds  to  provide  a 
stipend  of  $250  to  each  certified  school  teacher  who  has 
successfully  completed  the  effective-teacher  training  pro- 
gram, has  not  yet  received  a  stipend,  and  is  either  teach- 
ing or  on  leave  from  the  public  schools  in  1987-88  or  was 
a  full-time,  state-paid  teacher  during  1986-87  and  completes 
the  program  before  June  1,  1988.  The  stipend  of  $500  for 
completing  the  program  is  deleted  from  G.S.  115C-363.7. 
Sec.  3  of  Chapter  876  (H  2)  clarifies  that  a  teacher  who 
is  employed  for  the  first  time  as  a  full-time  state-paid 
teacher  during  1987-88  is  not  eligible  for  this  stipend. 

Bus  Drivers.  Chapter  276  (S  573)  amends  G.S. 
115C-245(a)  to  require  that  all  school  bus  drivers  be  at  least 
seventeen  years  old,  effective  January  1,  1988.  (North  Caro- 
lina has  an  exemption  from  the  Fair  Labor  Standard  Act 


that  allows  16-  and  17-year-olds  to  drive  school  buses.  This 
exemption  expires  on  December  31,  1987,  although  minors 
who  drove  buses  in  1986-87  may  continue  to  drive.  If  the 
state  can  show  that  the  safety  of  student  drivers  improved 
in  1986-87,  the  Department  of  Labor  may  extend  the  Janu- 
ary 1  deadline  [News  and  Observer,  August  21,  1987,  p. 
lA].) 

School  Health  Coordinators.  Sec.  187  of  Chapter  738 
allocates  DPE  funds  for  ten  additional  school  health  coor- 
dinators. The  SBE  must  designate  an  impartial  panel  to 
review  health  education  program  plans  submitted  by  local 
school  administrative  units.  The  SBE  will  allocate  the  state- 
funded  school  health  coordinators  on  the  basis  of  the  panel's 
evaluation  of  the  plans.  School  health  coordinators  must 
serve  more  than  one  administrative  unit,  where  feasible. 
Coordinators  who  were  first  employed  after  June  30,  1987, 
must  have  a  degree  in  health  education. 

Occupational  Education  Teachers.  Chapter  595  (S 
662)  amends  G.S.  115C-302(a){2)  to  allow  occupational 
education  teachers  who  are  employed  for  11  or  12  months 
to  work  on  the  annual-leave  days  designated  in  the  school 
calendar  and  take  those  annual-leave  days  during  the 
eleventh  or  twelfth  month  of  employment,  if  the  principal 
approves. 

Pilot  Programs 

Additional  Responsibilities  for  Career  Status  n  and 
III  Teachers.  Chapter  770  (H  1860)  amends  G.S. 
115C-363.4,  which  permits  a  Career  Status  n  or  a  Career 
Status  III  teacher  to  apply  for  additional  responsibilities 
that  require  a  leadership  role  in  instruction  areas  during 
the  ten-month  school  year.  Career  Status  HI  teachers  receive 
first  consideration  for  such  duties  as  department  head, 
grade-level  chair,  or  lead  teacher.  Career  Status  H  teachers 
receive  first  consideration  for  such  duties  as  being  a  men- 
tor teacher,  supervising  student  teachers,  and  leadership 
in  curriculum  study  and  development,  accreditation  study, 
program  evaluation  and  research,  materials  development, 
staff  training,  and  special  projects. 

The  SBE  must  allocate  funds  to  pay  teachers  for  these 
duties  on  an  average-daily-membership  basis  from  the  base 
of  5  per  cent  of  the  annual  salary  of  individuals  on  Career 
Status  II  and  III.  Up  to  10  per  cent  of  this  allocation  may 
be  used  to  pay  substitutes  for  teachers  who  are  released 
to  perform  leadership  tasks  during  class  hours,  although 
local  units  are  urged  to  minimize  the  time  teachers  spend 
away  from  their  classes.  The  Vi  per  cent  pay  increase  for 
assuming  these  additional  responsibilities  is  no  longer  man- 
datory; instead,  local  boards  set  the  rate  of  additional  pay. 
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Charlotte-Mecklenburg  Career  Development  Pro- 
gram. Sec.  204  of  Chapter  738  extends  the  Charlotte- 
Mecklenburg  Career  Development  Program  to  July  1,  1988, 
and  amends  G.S.  115C-363.8  to  require  the  SBE  to  moni- 
tor that  plan  and  the  administrative  unit  to  report  to  the 
SBE  on  the  implementation  of  its  plan. 

Lead  Teacher  Pilot  Program.  Sec.  205  of  Chapter 
738  adds  new  Article  24D  to  G.S.  Chapter  115C,  estab- 
lishing the  Lead  Teacher  Pilot  Program  at  six  schools  in 
Haywood,  Stanly,  and  Granville  counties.  Each  of  these 
county  units  was  to  develop  a  plan— for  July  1.  1987, 
through  June  30,  1989— that  states  the  goals  of  the  pro- 
gam,  the  strategies  for  reaching  these  goals,  and  how  the 
program  is  to  be  evaluated. 

Local  boards  of  education  are  given  broad  discretion 
to  experiment  with  instructional  activities.  This  flexibili- 
ty may  not  be  limited  by  statute  or  regulation  so  long  as 
(1)  the  plans  are  carried  out  with  available  funds,  (2)  there 
is  no  abuse  of  the  discretionary  authority,  and  (3)  changes 
in  the  plan  and  potential  inconsistencies  with  statutes  or 
regulations  are  reported  to  the  General  Assembly  Joint 
Legislative  Commission  on  Governmental  Operations  or 
its  Education  Subcommittee. 

In  each  year  of  the  biennium,  $450,000  of  DPE  ftmds 
is  earmarked  for  the  Lead  Teacher  Pilot  Program. 

Program  Evaluations.  Sec.  206  of  Chapter  738  re- 
quires the  Joint  Legislative  Commission  on  Governmen- 
tal Operations  to  evaluate  the  certified  school  personnel 
evaluation  pilot  program  developed  by  the  SBE  to  deter- 
mine (1)  whether  this  type  of  personnel  evaluation  program 
produces  improved  performance  of  certified  school  per- 
sonnel, and  (2)  whether  outside  evaluators  are  more  ob- 
jective in  their  ratings  of  certified  school  personnel  than 
locally  employed  evaluators. 

The  Commission  must  also  evaluate  the  School  Career 
Development  Pilot  Program  in  the  fifteen  pilot  units  and 
in  the  Charlotte-Mecklenburg  school  system  to  determine 
the  impact  of  the  Program  on  improved  teacher  perform- 
ance, recruitment  and  retention  of  employees,  employee 
satisfaction,  overall  school  improvement,  enhanced  learning 
environment,  students'  attitudes  toward  school,  and  com- 
munity support  for  the  program. 

The  Commission  must  also  evaluate  the  Lead  Teacher 
Program  to  examine  its  impact  on  school  structure  and 
school  management. 

Curriculum  and  Programs 

AIDS  Prevention.  Chapter  630  (H  666)  amends  G.S. 
115C-81  to  require  instruction  in  prevention  of  Acquired 


Immune  Deficiency  Syndrome  (AIDS)  and  other  com- 
municable diseases  in  the  public  schools.  The  SBE  must 
develop  instructional  guidelines  that  emphasize  parental 
involvement,  abstinence  from  sex  and  drugs,  and  other  ac- 
curate and  appropriate  information. 

Vocational  Education  Programs  Standards.  Sec.  185 
of  Chapter  738  provides  that  in  order  to  be  eligible  for  SBE 
approval,  vocational  educational  plans  must  (1)  comply  with 
G.S.  115C-151;  (2)  not  duplicate  programs  and  courses  in 
an  administrative  unit  without  justification  or  a  plan  to 
redirect  the  program;  (3)  be  based  on  a  documented  need 
for  all  current  job-skill  programs  or  a  plan  to  redirect  the 
program;  (4)  document  the  need  for  new  programs;  and 
(5)  be  responsive  to  technological  advances,  changing 
characteristics  of  the  work  force,  and  the  academic,  tech- 
nical, and  attitudinal  development  of  students. 

Prevocational  Programs  in  Grade  6.  Sec.  183  and 
Sec.  184  of  Chapter  738  amend  G.S.  115C-151,  -152,  and 
-159,  directing  the  SBE  to  administer  a  comprehensive  pro- 
gram of  vocational  education  beginning  in  the  sixth  grade. 

Bicycle  Safety  Instruction.  Sec.  187  of  Chapter  738 
amends  G.S.  115C-81(e)  to  include  bicycle  safety  where  ap- 
propriate in  the  comprehensive  school  health  plan  for  pupils 
in  kindergarten  through  grade  9. 

CPR  Training.  Sec.  186  of  Chapter  738  amends  G.S. 
115C-81(c)  to  require  local  boards  to  provide  instruction 
in  cardiopulmonary  resuscitation  (CPR)  and  the  Heimlich 
maneuver  (a  first-aid  technique  used  when  a  person  is 
choking). 

Summer  School.  Chapter  229  (H  510)  directs  the  SBE 
to  provide  intensive  remedial  summer  school  programs  (and 
transportation)  in  local  school  administrative  units  in  grades 
1  through  4,  6,  and  8  in  1987  and  in  grades  1  through  11 
in  1988.  The  SBE  must  adopt  rules  for  the  allotment  and 
use  of  summer  remediation  funds  following  these  priori- 
ties: (1)  programs  for  students  in  grades  3,  6,  and  8  who 
do  not  meet  state  promotion  standards;  (2)  programs  for 
students  in  the  grades  funded  who  do  not  meet  local  stan- 
dards, (3)  other  students  in  the  grades  funded  who,  in  the 
local  board's  judgment,  need  remedial  instruction.  Sum- 
mer school  sessions  must  be  four  to  six  weeks  long;  where 
practical,  local  administrative  units  should  provide  joint 
programs. 

School  Calendar.  Chapter  477  (H  790)  rewrites  the 
requirements  for  the  annual  school  calendar  set  out  in  G.S. 
115C-84(c),  beginning  with  the  1988-89  school  year.  Each 
administrative  unit's  calendar  must  include  days  that  can 
be  used  to  make  up  any  day  of  the  180-day  school  term 
on  which  school  is  closed  because  of  hazardous  weather, 
natural  disaster,  or  any  other  emergency.  Five  such  days 
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must  be  provided  on  the  calendar— or  else  the  average  num- 
ber of  days  missed  in  five  of  the  last  six  school  years  in 
which  the  fewest  number  of  days  was  missed,  whichever 
is  greater.  If  the  students  have  made  up  at  least  the  required 
number  of  days  and  the  local  board  finds  that  it  is  imprac- 
ticable to  make  up  any  more  missed  days,  the  board  may 
excuse  students  from  attendance  for  three  days.  On  these 
days  the  board  may  either  excuse  teachers  from  attendance 
(without  affecting  their  pay)  or  require  them  to  report  for 
a  workday.  Each  board  must  report  to  the  SBE:  (1)  all  days 
excused  for  students  and  the  reason  they  were  excused, 
(2)  whether  the  days  were  excused  for  teachers;  (3)  the 
total  days  missed,  with  reasons  and  dates;  and  (4)  the  to- 
tal number  of  days  made  up.  After  a  local  board  has  sus- 
pended additional  days,  the  SBE  may  suspend  further 
additional  days  in  that  board's  administrative  unit  at  the 
board's  request.  These  days  need  not  be  made  up  by  stu- 
dents or  teachers,  and  the  first  fifteen  such  days  do  not 
affect  teachers'  pay.  The  SBE  may  also  order  general  and 
extended  recesses  or  adjournment  of  the  public  schools 
in  emergencies. 

Class  Sizes.  Sec.  181  of  Chapter  738  amends  G.S. 
115C-301(d),  which  sets  maximum  class  sizes.  At  the  end 
of  the  second  month  of  school,  unitwide  average  class  sizes 
may  be  no  higher  than  the  average  allotment  ratio  of 
teachers  to  students  in  each  span  of  grade  levels  as  set  by 
the  General  Assembly.  At  that  time,  no  class  may  have  more 
than  three  students  above  the  class  size  for  that  grade  lev- 
el. The  SBE  may  set  alternate  daily  loads  and  class  size 
in  selected  areas  like  typing,  music,  and  physical  educa- 
tion. Teachers  in  grades  7  through  12  who  teach  in  these 
areas  may  have  a  daily  student  load  higher  than  150. 


New  state  money  will 
be  available  for  school 
construction. 


Under  exceptional  circumstances,  local  boards  may 
request  an  allotment  adjustment  or  waiver  from  the  SBE. 
Within  45  days  of  the  request,  the  SBE  may  allot  addi- 
tional positions  or  grant  waivers  for  the  excess  class  size 
and/or  daily  load  if  the  local  board  cannot  correct  the  sit- 
uation. After  the  second  month  of  school,  the  maximum 
class  size  for  each  class  and  maximum  daily  loads  for 


teachers  may  not  exceed  10  per  cent  of  the  allowable  max- 
imum for  individual  classes  and  daily  loads  for  the  re- 
mainder of  the  school  year. 

Each  year  local  boards  must  report  to  the  SBE  all  in- 
dividual classes  and/or  daily  loads  that  exceed  the  maxi- 
mums at  the  end  of  the  second  month  and  again  on 
February  1. 

Student  Issues 

Corporal  Punishment.  Chapter  572  (H  231)  amends 
G.S.  115C-391(a)  to  require  local  boards  of  education  to 
adopt  policies  regulating  the  use  of  corporal  punishment. 
Board  policies  governing  student  conduct  and  establish- 
ing procedures  for  disciplining  students  must  cover  situa- 
tions in  which  misconduct  could  result  in  corporal  punish- 
ment (as  well  as  in  suspension  or  expulsion).  A  policy  for 
corporal  punishment  must  include  the  following  limitations. 
(1)  Corporal  punishment  may  not  be  administered  in  a  class- 
room where  other  children  are  present.  (2)  Smdents  must 
be  informed  in  advance  what  general  types  of  misconduct 
could  result  in  corporal  punishment.  (3)  Only  a  teacher, 
substimte  teacher,  principal,  or  assistant  principal  may  ad- 
minister corporal  punishment  and  only  in  the  presence  of 
a  principal,  assistant  principal,  teacher,  substitute  teacher, 
teacher  aide,  or  student  teacher  who  has  been  informed 
in  the  student's  presence  of  the  reason  for  the  punishment. 
(4)  A  school  official  must  notify  the  child's  parent  or  guar- 
dian that  corporal  punishment  has  been  used  and,  on  re- 
quest, the  official  who  punished  the  child  must  give  the 
parent  or  guardian  a  written  explanation  of  the  reason  and 
the  witness's  name. 

There  is  an  exception  to  these  restrictions.  School  per- 
sonnel may  use  reasonable  force,  including  corporal  punish- 
ment, to  control  behavior  or  to  remove  a  person  from  the 
scene  when  necessary  to  quell  a  disturbance  threatening 
injury  to  others;  to  obtain  possession  of  weapons  or  other 
dangerous  objects  from  a  student;  for  self-defense;  or  for 
protection  of  persons  or  property. 

Student  Reassignments.  Chapter  791  (H  1270)  amends 
G.S.  115C-369,  which  describes  the  hearing  before  the 
board  of  education  that  a  parent  or  guardian  may  request 
if  he  asks  that  his  child  be  reassigned  to  a  different  school 
and  his  request  is  denied.  The  local  board  may  designate 
a  panel  of  at  least  two  of  its  members  to  hear  an  appeal ; 
the  panel's  recommendations  must  be  submitted  to  the  full 
board.  The  board  may  reassign  the  child  after  consider- 
ing (1)  the  orderly  and  efficient  administration  of  the  pub- 
lic schools  (a  new  factor  added  by  Chapter  791);  (2)  the 
best  interest  of  the  child;  (3)  the  proper  administration  of 
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the  school  to  which  reassignment  is  requested;  and  (4)  the 
instruction,  health,  and  safety  of  the  pupils  there. 

Chapter  406  (H  310)  amends  G.S.  115C-369  to  per- 
mit local  boards  of  education  to  give  notice  of  a  decision 
on  pupil  reassignment  by  registered  or  certified  mail. 

Annual  Testing  Program.  Sec.  180  of  Chapter  738 
amends  G.S.  115C-174. 11(a)  to  drop  grades  1  and  2  from 
the  annual  statewide  testing  program  in  basic  subjects.  In- 
stead, the  SBE  must  provide  "developmentally  appropri- 
ate individualized  assessment  instruments  consistent  with 
the  Basic  Education  Program"  for  these  grades.  Sec.  180 
also  amends  G.S.  115C-549  and  -557  to  eliminate  the  stan- 
dardized testing  requirement  for  first  and  second  graders 
in  private  schools. 

Dropout  Referral.  Chapter  340  (S  184)  adds  new  G.S. 
115C-47(32),  requiring  local  boards  of  education  to  refer 
all  students  who  drop  out  of  public  school  to  appropriate 
services.  If  such  public  school  services,  such  as  extended- 
day  programs,  are  available,  students  must  be  referred  to 
those  services.  Otherwise  they  should  be  referred  to  the 
community  college  system  or  other  appropriate  services. 

Kindergarten  Health  Assessments.  Chapter  114  (S 
225)  amends  G.S.  130A-440(c)  to  allow  physicians' 
assistants— as  well  as  physicians,  nurse  practitioners,  and 
public  health  nurses— to  conduct  kindergarten  health  as- 
sessments. It  also  postpones  the  effective  date  of  N.C.  Sess. 
Laws  1985,  Chapter  1017,  Sec.  2,  (which  mandates  these 
assessments)  from  July  1,  1987  to  January  1,  1988. 


Children  with  Special  Needs 

Textbooks.  Sees.  189-193  of  Chapter  738  deal  with 
textbooks  for  handicapped  children.  The  SBE  must  adopt 
textbooks  for  handicapped  children  for  every  required  sub- 
ject at  each  instructional  level.  These  books  must  be  avail- 
able to  local  boards  beginning  with  the  1988-89  school  year. 

G.S.  115C-90  now  requires  all  textbook  contracts  to 
grant  the  SBE  a  license  to  produce  Braille,  large-print,  and 
audio-cassette  tape  copies  of  the  textbooks  for  use  in  the 
schools.  A  reserve  of  $400,000  in  DPE  funds  must  be  es- 
tablished to  produce  and  purchase  modified  textbooks  in 
each  year  of  the  biennium. 

School  administrative  units  that  have  any  modified  text- 
books not  in  use  must  report  the  books  to  the  SBE,  which 
may  recall  them  for  use  in  other  administrative  units. 

Out-of-Unit  Placement.  Sec.  196  of  Chapter  738 
amends  G.S.  115C-115(3),  which  directed  local  education- 
al agencies  to  enter  an  agreement  concerning  payment  for 
services  if  the  local  superintendents  determined  that  plac- 


ing a  child  with  special  needs  in  another  school  unit  was 
the  most  cost-effective  way  to  educate  the  child. 

Miscellaneous 

Uniform  Reporting  of  Information.  Chapter  414  (H 
1011)  eliminates  the  school  central  payroll  system.  Instead, 
G.S.  115C-12(18)  now  requires  the  SBE  to  adopt  standards 
and  procedures  for  collecting  fiscal  and  personnel  infor- 
mation, including  payroll  information,  on  all  school  per- 
sonnel. Local  administrative  units  must  comply  with  these 
standards  and  procedures  by  the  beginning  of  the  1987-88 
school  year.  The  SBE  must  also  develop  and  set  in  action 
a  Uniform  Education  Reporting  System  that  includes  re- 
quirements for  collecting,  processing,  and  recording  fis- 
cal, personnel,  and  student  data  by  means  of  electronic 
transfer  from  local  computers  to  the  State  Computer  Center. 
Local  administrative  units  must  comply  with  these  require- 
ments by  the  beginning  of  the  1989-90  school  year. 

G.S.  115C-29(b)  makes  the  Controller  responsible  for 
both  the  standards  and  procedures  and  for  the  Uniform 
Education  Reporting  System.  Chapter  414  amends  G.S. 
115C-438  to  provide  that  the  Controller  "shall  withhold 
money  for  payment  of  salaries  for  the  superintendent, 
finance  officer,  and  all  other  administrative  officers  charged 
with  providing  payroll  information,  if  the  local  school  ad- 
ministrative unit  fails  to  provide  the  payroll  information 
.  .  .,  to  the  State  Board  in  a  timely  fashion  and  substan- 
tially in  accordance  with  the  standards  set  by  the  State 
Board." 

Property  Insurance.  Chapter  312  (S  557)  adds  new 
G.S.  115C-543,  which  authorizes  the  SBE  to  adopt  rules 
for  providing  insurance  on  property  insured  by  the  Public 
School  Insurance  Fund  against  risks  of  direct  physical  loss 
that  are  not  covered  under  current  law.  Losses  covered  by 
this  additional  insurance  will  be  paid  out  of  the  Fund  in 
the  same  manner  as  fire  and  extended-coverage  losses.  If 
a  local  school  unit  purchases  this  insurance,  it  must  pay 
the  premium  set  by  the  SBE. 

Appeal  Bonds.  Chapter  462  (S  740)  amends  Rule 
62(e)  of  G.S.  lA-1  and  G.S.  l-285(b)  to  provide  that  when 
a  local  board  of  education  appeals  a  judgment,  so  that  the 
enforcement  of  the  judgment  is  stayed,  the  board  of  edu- 
cation need  not  post  a  bond. 

Apartheid  and  Public  Funds.  Chapter  759  (S  647) 
adds  G.S.  115C-49,  which  permits  local  boards  of  educa- 
tion to  limit  use  of  their  funds  on  the  basis  of  opposition 
to  apartheid.  A  board  may  prohibit  purchases  from,  in- 
vestment in,  or  otherwise  contracting  with  any  person  who 
does  business  in  or  with  the  Republic  of  South  Africa. 
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Activity  Buses.  Chapter  337  (H  1019)  amends  G.S. 
20-218(b)(l),  to  raise  the  speed  limit  for  activity  buses  from 
45  mph  to  55  mph. 

Substance  Abuse  Program.  Chapter  863  (S  1356) 
adds  new  G.S.  122C-13(bl),  which  makes  DPE  primarily 
responsible  for  in-school  education,  identification,  and  in- 
tervention services  in  the  adolescent  substance-abuse  pro- 
gram. The  Department  of  Human  Resources  and  DPE  must 
develop  policies  and  procedures  that  ensure  ease  of  refer- 
rals between  school-based  programs  and  nonschool-based 
programs. 

Misuse  of  Confidential  Information.  Chapter  616  (H 
960)  adds  G.S.  14-234.1,  which  prohibits  the  misuse  of  con- 
fidential information.  It  is  a  misdemeanor  for  a  public  offi- 
cial or  employee  to  use  confidential  information  acquired 
in  an  official  capacity  or  in  contemplation  of  official  ac- 
tion by  the  individual  or  by  the  governmental  unit  with 
which  he  or  she  is  associated  to  (1)  acquire  a  pecuniary 
interest  in  any  property,  transaction,  or  enterprise  or  gain 
any  pecuniary  benefit  that  may  be  affected  by  the  infor- 
mation or  official  action;  or  (2)  intentionally  help  another 
do  any  of  these  acts. 

Teacher  Recruitment 

Scholarship  Loans  for  Prospective  Teachers.  Sec. 
198  of  Chapter  738  amends  G.S.  115C-468  to  provide  that 
the  criteria  for  awarding  scholarships  from  the  Scholar- 
ship Loan  Fund  for  Prospective  Teachers  shall  include 
measures  of  academic  performance,  scores  on  standardized 
tests,  class  rank,  and  recommendations  of  guidance  coun- 
selors and  principals.  If  practical,  an  equal  number  of 
scholarships  are  to  be  awarded  in  each  congressional 
district. 

Sec.  198  of  Chapter  738  also  amends  G.S.  115C-471 
to  increase  the  amount  of  a  scholarship  loan  from  $350 
to  $2,000  per  academic  year  and  to  provide  that  only  teach- 
ing positions  in  North  Carolina's  public  school  system  are 
acceptable  for  the  purpose  of  repaying  the  scholarship.  The 
sum  of  $1,600,000  in  DPE  funds  must  be  used  for  200  new 
scholarships  during  each  year  of  the  biennium  and  for  pre- 
viously awarded  scholarships. 

Teaching  Fellows  Commission  Scholarships.  Sec.  87 
of  Chapter  830  amends  G.S.  115C-363.24(a)  to  provide  that 
funds  appropriated  for  scholarship  loan  programs  ad- 
ministered by  the  North  Carolina  Teaching  Fellows  Com- 
mission must  be  used  to  provide  scholarship  loans  each 
year  as  follows:  400  new  scholarship  loans  of  $5,000  each 
under  the  Teaching  Fellows  Program  and  50  new  scholar- 
ship loans  of  $4,000  under  the  Teaching  Grant  Program 


for  College  Juniors.  The  Public  School  Forum  of  North 
Carolina,  Inc.,  will  receive  $375,000  each  year  of  the  bien- 
nium for  the  Teaching  Fellows  Commission  and  Forum  ac- 
tivities. 

Use  of  Funds 


Assistant  Principal  Positions.  Sec.  89  of  Chapter  830 
provides  that  $1,447,294  of  funds  appropriated  to  DPE  for 
fiscal  1987-88  and  $706,818  for  fiscal  1988-89  must  be  used 
to  replace  assistant  principals  in  local  school  units  that 
would  have  lost  positions  because  of  allocation  formula 
for  assistant  principals  adopted  by  SBE.  Assistant  prin- 
cipals paid  from  state  ftinds  may  not  have  regularly  assigned 
teaching  duties. 

Additional  Teachers.  Sec.  209  of  Chapter  738  requires 
funds  appropriated  to  DPE  for  additional  teacher  positions 
to  be  used  to  expand  curricular  offerings  in  accordance 
with  the  Basic  Education  Program  (BEP).  When  a  school 
has  too  few  students  to  provide  a  teacher  to  offer  a  partic- 
ular class,  the  local  board  may,  with  SBE's  approval,  use 
the  funds  to  provide  the  curricular  offering  in  another  way, 
as  called  for  in  the  BEP  The  SBE  must  monitor  and  report 
to  the  General  Assembly  on  the  alternative  use  of  funds. 
This  section  applies  only  to  fiscal  1987-88. 

Staff  Development.  Sec.  203  of  Chapter  738  provides 
that  funds  appropriated  for  fiscal  1987-88  for  local  adminis- 
trative units  for  staff  development  at  the  local  level  shall 
remain  available  for  expenditure  until  September  1,  1988. 
In  the  future  these  funds  will  become  available  for  expen- 
diture on  September  1  of  that  fiscal  year  and  remain  avail- 
able for  expenditure  until  August  31  of  the  next  fiscal  year. 

Accounting  for  ADM  Positions.  Sec.  194  of  Chap- 
ter 738  states  the  General  Assembly's  intent  that  funds  for 
"State  aid— exceptional  children"  and  the  allocations  of 
regular  positions  to  administrative  units  for  children  with 
special  needs  be  used  to  benefit  these  children  directly  The 
SBE  will  notify  each  superintendent  how  many  regular  po- 
sitions are  allotted  to  the  unit.  The  superintendent  must 
account  to  the  SBE  for  the  proper  use  of  these  positions. 

Accounting  for  Funds.  Sec.  197  of  Chapter  738  re- 
quires the  SBE  to  develop  a  plan  for  allocating  and  ac- 
counting for  funds  for  related  services  for  exceptional 
children. 

Use  of  Transportation  Funds.  Chapter  769  (H  363) 
amends  G.S.  115C-250(a)  to  permit  a  local  board  of  edu- 
cation, with  the  SBE's  agreement,  to  use  funds  appropri- 
ated for  contract  transportation  of  exceptional  children  to 
purchase  buses  and  minibuses.  Sec.  195  of  Chapter  738 
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also  authorizes  local  boards  to  purchase  buses  and  mini- 
buses for  exceptional  children  with  funds  appropriated  to 
DPE  for  contract  transportation. 

mUie  M.  Children.  Sec.  82  of  Chapter  738  provides 
that  DPE  funds  for  Willie  M.  children  (children  under  the 
age  of  18  who  suffer  from  emotional,  mental,  or  neuro- 
logical handicaps  accompanied  by  violent  or  assaultive  be- 
havior) are  to  be  placed  in  a  supplemental  reserve  fund 
to  serve  only  children  identified  as  Willie  M.  children.  The 
SBE  is  to  allocate  these  funds  to  local  education  agencies 
(a)  to  serve  Willie  M.  children  who  were  not  included  in 
the  regular  average  daily  membership  and  the  census  of 
children  with  special  needs,  and  (b)  to  provide  the  addi- 
tional program  costs  that  exceed  the  per-pupil  allocation 
from  the  State  Public  School  Fund  and  other  state  and  fed- 
eral funds  for  children  with  special  needs. 

BEP  Funds.  Sec.  88  of  Chapter  830  states  the  General 
Assembly's  intent  that  funds  appropriated  for  vocational 
education  programs  and  clerical  personnel  to  implement 
BEP  be  used  to  supplement  and  not  supplant  existing  state 
and  local  funding  for  public  schools.  Priority  must  be  given 
to  funding  capital  needs. 

Chapter  738  (H  1514)  makes  the  following  provisions 
for  funding.  Funds  for  teacher  athletic  trainers  will  be  al- 
located to  school  administrative  units  at  a  rate  of  not  more 
than  $500  per  trainer  (Sec.  200);  funds  for  extended  em- 
ployment of  science  and  mathematics  teachers  are  allocated 
on  the  basis  of  months  of  employment  (Sec.  201);  funds 
for  mathematics  and  science  summer  institutes  may  be  used 
to  train  teachers  in  grades  4  through  9  (Sec.  202). 

BEP  Funding  Transfer.  Sec.  173  of  Chapter  738  re- 
quires DPE  to  transfer  $9  million  from  the  Trust  Fund, 
unemployment  reserve,  to  the  General  Fund  in  fiscal 
1987-88.  This  sum  is  to  be  used  as  a  part  of  the  BEP  to 
provide  educational  programs  similar  to  the  state  and  fed- 
eral programs  that  comprise  the  unemployment  reserve. 

Economic  Education.  Chapter  785  (H  746)  provides 
that  the  DPE  must  use  at  least  $40,000  of  the  funds  for 
staff  development  under  the  Basic  Education  Program  each 
year  of  the  biennium  for  the  Basic  Skills  Program  in  Eco- 
nomic Education. 

Specific  Allocations.  Chapter  738  earmarks  DPE 
funds  for  several  specific  purposes,  including  the  Distance 
Learning  Program  to  establish  satellite  earth  TV  stations 
(Sec.  188),  equipment  for  all  kindergarten  classes  (Sec. 
176);  new  staff  members  to  work  with  local  school  units 
in  assessing  facility  needs  and  inspecting  construction 
projects  (Sec.  178);  a  managing  accountant  for  the  Text- 
book Services  Area  (Sec.  175);  and  child  nutrition  staff 
development  (Sec.  177). 


Studies 


Chapter  873  (H  1)  authorizes  several  studies  and  cre- 
ates several  commissions  to  study  issues  relating  to  pub- 
lic education.  The  Legislative  Research  Commission  is 
authorized  to  study  state  schools  for  hearing-  and  sight- 
impaired  children,  types  of  high  school  diplomas,  the 
Career  Development  Pilot  Program,  and  unruly  students 
(Sec.  2.1).  The  Regional  Teachers  of  the  Year  Commis- 
sion will  study  issues  related  to  public  school  policy  (Sec. 
3.1).  The  Adolescent  Pregnancy  Study  Commission  will 
study  adolescent  pregnancy  and  instruction  about  adoles- 
cent sexuality.  The  Commission  will  monitor  and  evalu- 
ate the  state's  efforts  in  these  areas  and  in  family-life 
education  under  the  Basic  Education  Program  (Sec.  10.1). 
The  Early  Educational  Program  Study  Commission  will 
study  North  Carolina  early-education  programs  and 
preschool  services  and  programs  of  other  states  (Sec.  23.1). 
The  Commission  on  Children  and  Youth  (Art.  12B,  G.S. 
Chapter  120)  will  study  services  provided  by  other  states 
for  children,  evaluate  North  Carolina  legislation  relevant 
to  programs  for  children,  and  monitor  the  state's  progress 
in  meeting  the  service  requirements  for  children  with  spe- 
cial needs  (Sec.  25.1). 

The  Joint  Legislative  Commission  of  Governmental 
Operations  will  study  public  school  kindergartens  (Sec. 
15.1),  secondary  education  (Sec.  18.1),  and  North  Caro- 
lina secondary  schools  to  determine  what  factors  are  as- 
sociated with  high  and  low  dropout  rates  (Sec.  19.1). 

Sec.  179  of  Chapter  738  requires  the  SBE  to  study  the 
relationship  between  academic  achievement  in  kindergar- 
ten through  sixth  grade  and  the  dropout  problem.  The  SBE 
is  also  directed  to  develop  information  on  the  relationship 
between  this  problem  and  academic  achievement  at  all 
grade  levels. 

Local  Legislation 

This  article  does  not  review  all  local  legislation  af- 
fecting school  administrative  units.  However,  Chapter  534 
(H  333)— which  deals  with  merger  of  the  school  units  in 
Nash  County,  Edgecombe  County,  Tarboro,  and  Rocky 
Mount— received  statewide  attention.  These  boards  of  edu- 
cation may  develop  a  plan  for  merging  all  or  any  combi- 
nation or  portion  of  these  school  units.  A  majority  of  the 
boards,  with  approval  by  a  majority  of  the  tax-levying  bod- 
ies for  the  school  units,  may  submit  a  plan  for  SBE  ap- 
proval. If  the  local  board  vote  is  not  unanimous,  the  board 
that  cast  the  dissenting  vote— if  its  tax-levying  authority 
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approves— may  submit  for  SBE  approval  an  alternative  plan 
for  the  merger  of  a  city  school  unit,  located  in  two  coun- 
ties, into  the  county  unit  of  each  of  the  counties  in  which 
the  city  lies.  The  plan(s)  must  be  submitted  to  the  SBE 
no  later  than  July  1,  1988.  If  the  SBE  approves  an  alterna- 
tive plan  (the  reasons  for  disapproval  are  limited),  both 
plans  must  be  placed  on  the  ballot  in  a  referendum.  The 
plan(s)  must  be  submitted  for  the  approval  of  the  majority 
of  the  voters  in  the  two  counties  in  a  combined  two-county 
referendum  that  will  be  held  with  the  general  election  in 
1988. 

Chapter  605  (S  621)  is  the  other  local  act  involving 
merger  of  school  units.  The  Robeson  County,  Fairmont 
City,  Lumberton  City,  Red  Springs  City,  and  St.  Pauls  city 
school  administrative  units  will  merge  into  one  unit— known 
as  the  Public  Schools  of  Robeson  County— effective  July 
1,  1989.  The  merger  will  occur  only  if  it  is  approved  by 
the  Robeson  County  voters  in  an  election  on  March  8,  1988. 
Chapter  605  also  establishes  the  minimum  funding  that 
the  Robeson  County  Board  of  Commissioners  must  pro- 
vide to  the  new  unit. 


Part  II.  THE  COMMUNITY 
COLLEGE  SYSTEM 


Appropriations 


Sec.  2  of  Chapter  738  (H  1514)  appropriates 
$310,371,821  for  fiscal  1987-88  and  $301,241,942  for  fiscal 
1988-89  to  the  Department  of  Community  Colleges  for  cur- 
rent operations.  Sec.  2  of  Chapter  830  (H  1515)  appropri- 
ates an  additional  $381,650  each  year  of  the  biennium  to 
the  Department.  Sec.  23  of  Chapter  738  provides  a  5  per 
cent  salary  increase  for  permanent  community  college  per- 
sonnel. 

Sec.  4  of  Chapter  795  (H  1516)  appropriates 
$25,888,125  for  fiscal  1987-88  and  $19,461,266  for  fiscal 
1988-89  to  the  Department  of  Community  Colleges  for  cap- 
ital improvements. 

Institutions 

Community  Colleges.  Chapter  564  (H  1006)  amends 
many  sections  of  G.S.  Chapter  115D,  deleting  references 
to  technical  institutes  and  providing  that  all  institutions  in 
the  community  college  system,  except  the  North  Carolina 
Vocational  Textile  School,  are  "community  colleges." 


[Chapter  503  (H  52),  enacted  before  Chapter  564,  con- 
verts Edgecombe  Technical  College,  Nash  Technical  Col- 
lege, Richmond  Technical  College,  and  Cleveland 
Technical  College  to  community  colleges.]  There  is  no 
longer  a  set  of  mandatory  courses  or  programs  for  com- 
munity colleges.  Before  January  1,  1988,  boards  of  trustees 
of  individual  institutions  may  adopt  new  names  for  their 
institutions  that  include  the  words  "Community  College," 
if  the  county  commissioners  agree. 

College  Transfer  Programs.  Chapter  564  adds  new 
G.S.  115D-4.1,  which  limits  enrollment  in  the  college  trans- 
fer program  to  the  current  percentage  of  college  transfer 
enrollment  (for  institutions  that  offered  this  program  be- 
fore July  1,  1987)  or  15  per  cent  of  the  institution's  total 
budget  full-time  equivalent  students  or  132  full-time  equiva- 
lent students,  whichever  is  greater.  But  the  State  Board  of 
Community  Colleges  may  allow  exceptions  to  this  limit 
where  market  demand  makes  it  necessary.  The  State  Board 
must  approve  the  addition  of  the  college  transfer  program 
to  a  community  college  if  the  addition  will  not  decrease 
the  school's  ability  to  provide  vocational  and  technical  train- 
ing and  basic  academic  education. 

Chapter  564  also  amends  G.S.  115D-36  to  provide  that 
the  election  requirement  that  formerly  applied  to  the  con- 
version of  institutions  to  community  colleges  now  applies 
to  the  addition  of  college  transfer  programs.  Before  the  State 
Board  may  authorize  a  new  college  transfer  program,  voters 
in  the  administrative  area  of  the  institution  must  approve 
an  annual  tax  levy  to  provide  local  financial  support  and 
bonds  for  capital  outlay  expenses  after  the  program  is 
added. 

State  Board  of 
Community  Colleges 

Proprietary  Schools.  Chapter  442  (S  510)  recodifies 
Article  40  of  G.S.  Chapter  115C  as  Article  8  of  G.S.  Chapter 
115D,  transferring  responsibility  for  licensing  and  super- 
vising proprietary  schools  from  the  State  Board  of  Educa- 
tion to  the  State  Board  of  Community  Colleges. 

Department  of  Correction  Tuition  Waiver.  Chap- 
ter 763  (H  723)  amends  G.S.  115D-5(b)  to  permit  the  State 
Board  to  waive  tuition  and  registration  fees  for  those  em- 
ployees of  the  Department  of  Correction's  Division  of  Adult 
Probation  and  Parole  who  are  required  to  be  certified  by 
G.S.  Chapter  17C  and  rules  of  the  Criminal  Justice  and 
Training  Standards  Commission.  This  act  is  effective  only 
if  funds  are  transferred  from  the  Department  of  Correc- 
tion's budget  to  the  Department  of  Community  Colleges 
for  this  purpose. 


1987  FALL  D  U 


GED  Fees.  Sec.  219  of  Chapter  738  authorizes  the  State 
Board  to  increase  the  fee  for  the  General  Education  De- 
velopment test  (GED)  by  $2.50  to  offset  the  cost  of  scor- 
ing the  essay  part  of  the  test. 

Class  Size  Standards.  Sec.  221  of  Chapter  738  re- 
quires the  State  Board  to  adopt  standards  setting  minimum 
class  sizes  for  curriculum  and  extension  classes  and  limiting 
excessive  repetition  of  classes  by  individuals.  The  State 
Board  must  also  determine  the  proper  educational  role  of 
community  college  institutions  in  regard  to  rest  homes  and 
nursing  homes  and  report  on  its  actions  to  General  As- 
sembly. 

Department  of 
Community  Colleges 

Chief  Administrative  Officer.  Chapter  564  changes 
the  title  of  the  chief  administrative  officer  of  the  Depart- 
ment of  Community  Colleges  to  "President  of  the  North 
Carolina  System  of  Community  Colleges." 

The  President's  Commpensation  is  set  by  the  State 
Board,  not  by  the  General  Assembly.  The  State  Board  also 
sets  the  compensation  for  professional  staff  members 
selected  by  the  Board  to  assist  the  President. 

Plan  for  Educating  Inmates.  Chapter  20  (H  50) 
directs  the  departments  of  Correction  and  Community  Col- 
leges to  develop  jointly  a  comprehensive  plan  for  academic, 
remedial,  vocational,  and  technical  instruction  to  adult 
prison  inmates.  The  plan,  which  will  cover  a  three-  to 
five-year  period  beginning  with  fiscal  1988-89,  must  be 
submitted  to  the  Special  Committee  on  Prisons  no  later 
than  April  1988. 

Boards  of  Trustees 

In  Sec.  216  of  Chapter  738,  the  General  Assembly  urges 
the  North  Carolina  Association  of  Community  College 
Trustees  to  expand  its  training  course  and  urges  trustees 
to  complete  the  course. 


Use  of  Funds 


Transfer  of  Funds.  Sec.  210  of  Chapter  738  (H  1514) 
allows  community  colleges  to  spend  funds  allocated  for 
salaries  and  fringe  benefits  for  only  those  purposes;  funds 
allocated  for  other  nonsalary  cost  items  may  be  used  for 
only  those  items.  In  emergencies  the  State  Board  may  ap- 


prove a  transfer  of  funds  between  these  two  allocations. 

Formula  Allocations.  Sec.  215  of  Chapter  738  requires 
that  the  Department  formula  allocations  to  institutions  be 
allocated  in  accordance  with  the  formula  approved  by  the 
State  Board  at  its  meeting  on  April  9,  1987.  Avocational 
and  practical  skills  classes  will  continue  to  be  available 
to  senior  citizens  without  charge. 

Limitation  of  Formula  Transfers.  Sec.  220  of  Chap- 
ter 738  expresses  the  General  Assembly's  intent  that  line- 
item  transfers  be  minimized.  The  State  Board  may  approve 
transfers  from  direct  instructional  funds  to  administrative 
and  instructional  support  funds  for  an  institution  only  if, 
on  a  statewide  basis,  no  more  than  5  per  cent  of  the  direct 
instructional  funds  are  transferred  to  administrative  and 
instructional  support  funds.  No  transfers  may  be  approved 
from  literacy  education  funds. 

Literacy  Education.  Sec.  217  of  Chapter  738  prohibits 
literacy  education  funds  from  being  used  for  any  other  pur- 
pose. The  State  Board  may  reallocate  these  funds  among 
institutions  if  any  institution  finds  that  it  cannot  use  its  full 
allocation.  Each  community  college  must  submit,  for  the 
Department's  approval,  a  plan  that  shows  how  it  will  in- 
crease and  retain  a  significant  percentage  of  its  targeted 
population  in  the  literacy  program.  The  Department  must 
establish  measurements  of  program  and  provide  technical 
help  in  setting  up  these  measurements.  The  State  Board 
must  define  the  proper  educational  setting  for  programs 
and  report  to  General  Assembly  on  the  progress  made  by 
each  institution  in  enrolling  and  retaining  students. 

Full-Time  Equivalent  (FTE)  Teaching  Pbsitions.  Sec. 
211  of  Chapter  738  tells  how  to  determine  the  system-wide 
number  of  full-time  equivalent  (FTE)  teaching  positions 
each  year.  The  total  curriculum  FTE  student  enrollment 
must  be  divided  by  21.35.  and  total  extension  FTE  student 
enrollment  must  be  divided  by  22. 

Class  Reporting  Date  for  Extension  FTE.  Sec.  218 
of  Chapter  738  sets  the  date  for  reporting  enrollments  in 
literacy  education,  occupational,  avocational,  practical 
skills,  and  academic  extension  courses.  Enrollment  for 
budget  FTE  purposes  must  be  calculated  when  half  the 
course  has  been  completed.  Only  students  who  have  at- 
tended at  least  half  of  the  classes  held  before  that  date  may 
be  included  in  the  calculation. 

Recreation  Extension  Courses.  Sec.  212  of  Chapter 
738  prohibits  the  use  of  individual  institutions'  operating 
expense  funds  to  support  recreation  extension  courses. 
These  courses  must  be  self-supporting,  and  the  member- 
ship hours  they  produce  may  not  be  counted  when  num- 
bers of  FTE  students  are  computed  for  use  in  budget- 
funding  formulas  at  the  state  level. 
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Book/Equipment  Funds  Reversion.  Sec.  213  of 
Chapter  738  provides  that  funds  appropriated  to  the  Depart- 
ment for  equipment  and  library  books  that  are  unencum- 
bered at  the  end  of  the  fiscal  year  in  which  they  were 
appropriated  revert  to  the  General  Fund  twelve  months 
later. 

Nursing  Education  Program  Assistance.  Sec.  92  of 
Chapter  830  (H  1515)  provides  that  funds  appropriated  for 
accredited  hospital  programs  of  nursing  education  must  be 
distributed  on  the  basis  of  $850  for  each  full-time  student 
enrolled  as  of  December  1  of  the  preceding  year.  The  State 
Board  must  adopt  rules  to  ensure  that  the  funds  are  used 
directly  for  faculty  and  instructional  needs  of  diploma  nurs- 
ing programs. 

Allocation  of  Capital  Funds.  Sec.  20  of  Chapter  795 
(H  1516)  provides  that  funds  appropriated  for  the  bienni- 
um  and  allocated  to  local  institutions  for  capital  projects 
remain  available  until  spent  and  do  not  revert  to  the  General 
Fund. 

Capital  Loan  Authority.  Sec.  23  of  Chapter  795  (H 
1516)  authorizes  the  State  Board  to  negotiate  loans  of  cap- 
ital construction  funds  between  institutions  if  both  local 
boards  of  trustees  agree. 

Equipment  Funds.  Sec.  222  of  Chapter  738  allocates 
$2.5  million  of  the  funds  appropriated  for  fiscal  1987-88 
for  equipment  to  Central  Piedmont  Community  College 
for  equipment  for  a  training  program  in  the  manufacture 
of  optical  disks. 

Pamlico  Technical  College  Funds.  Sec.  214  of  Chap- 
ter 738  authorizes  the  State  Board  to  use  $1.5  million  of 
its  fijnds  for  increased  enrollments,  feasibility  studies,  new 
ideas,  innovative  programs,  and  allocations  to  Pamlico 
Technical  College. 


Miscellaneous 


Professional  Liability  Insurance.  Chapter  301  (H 
655)  amends  G.S.  58-27.23  to  permit  the  Public  Officers 
and  Employees  Liability  Insurance  Commission  to  acquire 
professional  liability  insurance  for  the  officers  and  em- 
ployees of  community  colleges. 

Tort  Claims  Act.  Chapter  684  (H  754)  amends  G.S. 
143-291  to  extend  the  coverage  of  the  State  Tort  Claims 
Act  to  community  colleges. 

Nonprofit  Corporations.  Chapter  383  (H  724)  adds 
G.S.  115D-7  and  amends  G.S.  115D-20,  directing  the  State 
Board  of  Community  Colleges  and  the  board  of  trustees 
of  each  institution  to  encourage  the  establishment  of  pri- 
vate nonprofit  corporations  to  support  the  community  col- 
lege system.  The  President  of  the  community  college  system 
may,  with  State  Board  approval,  assign  employees  to  help 
establish  and  operate  a  corporation,  whose  sole  purpose 
is  to  support  the  system,  and  provide  it  with  such  resources 
as  office  space  and  equipment.  Each  corporation  must  have 
an  annual  audit  and  submit  a  copy  of  the  audit  to  the  State 
Board. 

Employee  Association  Fees.  Sec.  223  of  Chapter  738 
amends  G.S.  143-3.3(a)  to  allow  employees  of  communi- 
ty colleges  to  authorize  payroll  deduction  of  fees  for  em- 
ployee associations  that  have  at  least  5,000  members,  a 
majority  of  whom  are  state  employees. 

Community  College  Audits.  Sec.  71  of  Chapter  830 
(H  1515)  requires  the  State  Auditor  to  audit  each  commu- 
nity college  at  least  once  every  five  years.  ■ 
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-ecruiting  and  hiring  new  employees  is  never  easy.  The 
search  for  qualified  candidates  can  be  time  consuming  and 
expensive;  further,  the  school  system  must,  as  a  public  em- 
ployer, comply  with  numerous  federal  and  state  require- 
ments in  filling  positions.  Nonetheless,  a  school  system 
that  takes  the  time  and  effort  to  comply  with  the  applica- 
ble legal  requirements  may  avoid  subsequent  challenges 
to  its  selection  decisions.  This  article  sets  forth  those  re- 
quirements in  four  areas:  advertising  positions,  interviewing 
candidates,  selecting  a  candidate,  and  verifying  the  can- 
didate's legal  status. 

Advertising  and  Posting 
of  Job  Vacancies 

The  North  Carolina  General  Statutes  empower  local 
school  boards  to  hire  superintendents,'  principals,^  teachers,' 
and  other  school  personnel. "•  In  exercising  this  authority, 
school  boards  have  broad  discretion  in  determining  how 
to  recruit  applicants.  But  that  discretion  is  tempered  by  the 
possibility  that  a  court  may  find  that  a  board  has  not  ade- 
quately recruited  among  protected  groups,  including  women 
and  members  of  racial  minorities.  This  section  focuses  on 


The  author  is  an  Institute  fiaculty  member  whose  fields  include  personnel  law. 
1.  N.C.  Gen.  Stat.  §  115C-Z71.  Assistant  and  associate  superintendents  are 
also  hired  by  the  local  school  boards.  Id.  §  115C-278. 
1.  Id.  §  115C-284. 

3.  As  recommended  by  the  superintendent;  id.  §  115C-299. 

4.  Id.  §  I15C-315. 


the  need  to  advertise  and  post  job  vacancies  to  reduce  the 
likelihood  of  such  a  finding.' 

Section  704(b)  of  Title  VII  of  the  1964  Civil  Rights 
Act  prohibits  an  employer  from  indicating  in  its  advertise- 
ments for  job  vacancies  "any  preference,  limitation,  specifi- 
cation, or  discrimination,  based  on  race,  color,  religion, 
sex,  or  national  origin."*  Obviously,  then,  a  school  board 
may  not  indicate  any  such  preference  in  its  advertising.  Nor 
may  a  board  indicate  any  preference  for  younger  employees, 
in  violation  of  the  Age  Discrimination  in  Employment  Act.^ 
For  this  reason,  advertisements  should  avoid  such  terms 
as  "recent  graduate."' 

Of  course,  most  employers  will  not  so  blatantly  dis- 
criminate in  their  advertising.  But  the  fact  that  a  school 
board  does  not  specify  any  preferences  in  its  advertising 
does  not  ensure  that  no  discrimination  attributable  to  its 


5.  Title  VII  of  the  Civil  Rights  Act  of  1964,  42  U.S.C.  §  2000e  et  seq., 
prohibits  discrimination  by  employers,  employment  agencies,  and  labor  organi- 
zations on  the  basis  of  race,  color,  religion,  sex,  or  national  origin.  Since  1972 
public  employees,  including  those  hired  by  school  boards,  have  been  protected 
by  Title  VII.  All  types  of  personnel  actions  are  covered  by  Title  VII,  including 
advertisement,  recruitment,  selection,  compensation,  classification,  promotion. 


6.  An  exception  is  allowed  when  religion,  sex,  or  national  origin  is  a  bona 
fide  occupational  qualification  (BFOQ)  for  employment.  12  U.S.C.  §  2000e-3(b). 
Although  the  courts  construe  such  exceptions  narrowly,  they  may  find  a  BFOQ 
where  "same  sex"  requirements,  as  for  a  position  as  a  girls'  physical  education 
coach,  are  present.  See  generally  City  of  Philadelphia  v.  Pennsylvania  Human 
Rights  Comm'n,  300  A. 2d  97  (Pa.  Commw.  Ct.  1973);  Brooks  v.  ACF  Indus., 
537  F.  Supp.  1122  (S.D.  W.Va.  1982)  (sex  was  a  BFOQ  for  employment  as  jani- 
tor when  the  duties  included  the  cleaning  of  men's  bathhouses). 

7  29  U.S.C.  §  621  el  seq. 

8.  See,  e.g.,  Haskins  v.  Secretary  of  Health  and  Human  Serv.,  35  F.E.P 
256  (W.D.  Mo.  1984);  Banks  v.  Heun-Norwood,  566  F2d  1023  (8th  Cir.  1977). 
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recruitment  practices  will  be  found.  The  courts  have  also 
held  that  even  if  a  policy  or  practice  appears  neutral  on 
its  face  (in  that  it  is  required  of  all  applicants  and  does 
not,  on  its  face,  show  discriminatory  intent),  any  recruit- 
ment policy  that  in  fact  tends  to  perpetuate  discrimination 
against  members  of  protected  groups  may  be  found  to  vio- 
late Title  Vn.  In  short,  a  school  board's  advertising  and 
recruitment  policies,  if  challenged  as  discriminatory,  will 
be  examined  in  the  context  of  the  board's  overall  person- 
nel policies.' 

To  illustrate,  suppose  a  school  system  recruits  through 
word-of-mouth  referrals  by  current  employees.  Such  a  poli- 
cy is  "facially  neutral"  in  that  it  is  used  to  recruit  all  ap- 
plicants and  does  not  indicate  any  intent  to  discriminate. 
But  if  the  school  system  is  found  to  have  other  personnel 
policies  and  practices  that  are  discriminatory  (for  exam- 
ple, an  all-white  committee  for  interviewing  applicants) 
and  has  discriminated  in  the  past,  then  this  "facially  neu- 
tral" policy  may  nonetheless  be  found  discriminatory."' 
Similarly,  the  school  system's  failure  to  advertise  its  posi- 
tions in  newspapers  and  on  radio  stations  that  have  sub- 
stantial patronage  among  minority  groups  may  indicate 
perpetuation  of  discriminatory  hiring  practices. 

Related  to  the  need  to  advertise  is  the  need  to  post  job 
vacancies.  "Posting"  refers  to  the  practice  of  placing  no- 
tices of  job  vacancies  for  a  specified  minimum  time  on 
appropriate  bulletin  boards  throughout  the  school  system. 
The  posting  describes  the  type  of  job  available,  its  mini- 
mum requirements,  and  how  applicants  may  apply.  The 
posting  of  vacancies  enhances  the  opportunity  for  all  who 
wish  to  apply  to  do  so.  In  a  recent  federal  court  decision, 
the  failure  to  post  notices  of  job  openings  was  one  factor 
the  court  relied  on  in  finding  discrimination." 

In  1978,  in  an  effort  to  provide  employers  with  one 
set  of  standards  to  help  them  determine  whether  they  were 
meeting  the  requirements  of  Title  Vn  as  it  relates  to  recruit- 
ment and  selection,  the  federal  government  published  the 
Uniform  Guidelines  on  Employee  Selection  Procedures.' ^ 
These  guidelines  provide  that  an  employer's  recruitment 
policy  or  practice  that  has  an  "adverse  impact"  on  em- 


ployment opportunities  of  any  race,  sex,  or  ethnic  group 
is  illegal  under  Title  Vn,  unless  the  adverse  impact  is  justi- 
fied by  a  business  necessity.'^  The  guidelines  establish  a 
rule  of  thumb  for  determining  whether  an  employer's 
recruitment  policies  have  an  "adverse  impact"  by  com- 
paring the  selection  rates  for  different  groups.  This  rule, 
known  as  the  four-fifths  rule  or  the  80  per  cent  rule,  states 
that  if  the  selection  rate  for  one  group  is  not  at  least  80 
per  cent  of  the  selection  rate  for  another  group,  then  the 
policies  have  an  adverse  impact  on  the  lower-rated  group. 
Say,  for  example,  that  a  school  system  hired  three  out  of 
every  five  white  applicants  referred  for  a  position  but  only 
one  out  of  five  black  applicants.  The  two  selection  rates 
would  show  a  60  per  cent  rate  for  whites  and  a  20  per  cent 
rate  for  blacks.  This  comparison  would  show  an  adverse 
impact  of  the  system's  recruitment  policies,  since  a  20  per 
cent  rate  is  less  than  four-fifths  of  a  60  per  cent  rate. 

A  showing  of  an  "adverse  impact"  does  not,  in  and 
of  itself,  prove  discrimination.  Still,  where  such  differences 
in  selection  rates  exist,  a  school  system  should  consider 
increasing  its  efforts  to  equalize  the  rates.  Conversely,  even 
if  a  school  system  can  show  that  black  applicants  are  se- 
lected at  a  rate  equal  to  at  least  80  per  cent  of  the  rate  for 
white  applicants,  the  school  system  may  still  be  liable  for 
individual  cases  of  discrimination  in  hiring.  The  "bottom 
line"  defense  that  the  school  system  met  its  overall  objec- 
tive of  having  relatively  equal  rates  of  hiring  will  not  with- 
stand an  otherwise  valid  showing  of  individual  dis- 
crimination.'"* 

In  summary,  the  practice  of  advertising  and  posting 
job  vacancies  fulfills  two  important  functions  in  a  school 
system's  recruitment  and  selection  policy.  First,  a  larger 
pool  of  potential  qualified  applicants  is  reached  by 
widespread  dissemination  of  information  about  job  oppor- 
tunities. Second,  and  just  as  important,  the  school  board 
reduces  the  likelihood  that  a  court  will  find  discrimina- 
tion in  violation  of  Title  VII. 


9.  Brady  v.  Thurston  Motor  Lines.  726  F.2d  136  (4th  Cir.  1984);  Sumler 
V.  City  of  Winston-Salem,  448  F.  Supp.  519.  527  (M.D.N.C.  1978).  In  order 
to  enhance  recruitment  effons,  the  Depanment  of  Public  Instruction  is  respon- 
sible for  administering  programs  to  encourage  students  from  minority  groups 
to  undertake  teaching  careers.  N.C.  Gen.  Stat.  §  115C-363.L5  (1986  Interim  Supp.) 

10.  See.  e.g. ,  United  States  v.  State  of  New  York,  475  E  Supp.  1103  (N.D.N.Y. 
1979);  Fumo  Construction  Co.  v.  Waters,  438  U.S.  567  (1978). 

11.  Brady,  726  F.2d  at  146. 

12.  43  Fed.  Reg.  28.  290  (1978),  adopted.  43  Fed.  Reg.  38,  312  (1978)  [codified 
as  amended  at  29  C.FR.  §  1607  (1986)]. 


13.  A  "business  necessity"  has  been  explained  by  one  court  as  a  discrimina- 
tory employment  practice  that  is  "necessary  to  safe  and  efficient  job  perform- 
ance. ...  For  a  practice  to  be  'necessary,'  however,  it  need  not  be  the  sine  qua 
non  of  job  performance;  indispensibility  is  not  the  touchstone.  Rather,  the  practice 
must  substantially  promote  the  proficient  operation  of  the  business."  Chrisner 
V.  Complete  Auto  Transit.  Inc..  645  F.2d  1251.  1262  (6th  Cir  1981).  One  case 
involving  a  school  system  described  the  term  this  way:  "The  practice  must  be 
essential,  the  purpose  compelling."  Williams  v.  Colorado  Springs  School  Dist., 
641  F.2d  335.  342  (lOth  Cir  1981). 

14.  Connecticut  v.  Teal.  457  U.S.  440  (1982). 
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Interviewing 


Another  key  component  of  a  school  system's  recruit- 
ment and  selection  procedures  is  the  process  of  interviewing 
applicants.  Interviews  and  the  hiring  decisions  based  on 
them  are  highly  subjective.  It  is  extremely  difficult  for  the 
interviewer  to  assess  how  well  the  applicant  might  perform 
the  duties  of  the  job  in  question  during  their  typically  short 
exchange.  The  interviewer  thus  tends  to  rely  on  subjec- 
tive judgments  that,  once  made,  are  not  likely  to  change. 
The  problem  lies  in  the  fact  that  because  the  interview 
process  is  highly  subjective,  it  is  open  to  challenge  by  un- 
successful applicants  who  claim  discrimination. 

As  noted  above,  discrimination  on  the  basis  of  race, 
religion,  color,  national  origin,  or  sex  is  prohibited  by  both 
federal  and  state  law."  In  the  context  of  employment  in- 
terviews and  selections,  claims  of  discrimination  may  arise, 
as  with  any  other  personnel  action,  under  two  different 
theories:  disparate  treatment  and  disparate  impact.  These 
two  theories  are  summarized  below. 

A  disparate-treatment  claim  alleges  that  the  employ- 
er intentionally  discriminated  against  the  applicant— for  ex- 
ample, refused  to  hire  her  because  she  was  black.  To 
prevail,  the  plaintiff  must  first  establish  that  she  is  a  mem- 
ber of  a  protected  class,  applied  for  the  position,  was  quali- 
fied for  it,  and  was  denied  the  position.  It  is  then  up  to 
the  employer  to  state  a  legitimate  nondiscriminatory  rea- 
son for  not  hiring  that  applicant.  If  the  employer  makes 
his  case,  the  applicant  may  then  attempt  to  prove  that  the 
employer's  proffered  reason  for  not  hiring  that  applicant 
was  a  pretext  that  masked  actual  discriminatory  intent.'* 

A  disparate-impact  claim,  on  the  other  hand,  does  not 
require  proof  of  intent  to  discriminate.  Rather,  it  alleges 
that  a  facially  neutral  job  requirement,  such  as  a  certain 
test  score  or  a  high  school  diploma,  has  the  effect  of 
eliminating  a  disproportionately  large  number  of  minority- 
group  members  as  potential  employees.  When  the  job  re- 
quirement has  this  resuh  and  cannot  be  justified  by  a  bus- 
iness necessity— that  is,  if  the  employer  cannot  prove  that 
the  applicant  cannot  perform  the  job  without  meeting  the 
requirement— discrimination  will  be  found,  whether  or  not 
the  employer  intended  to  discriminate.  For  example,  in  an 
early  Title  Vn  case,  a  North  Carolina  power  company  with 
a  history  of  racial  discrimination  required  applicants  for 


certain  manual  labor  jobs  to  have  a  high  school  diploma.''' 
Since  proportionately  fewer  blacks  than  whites  had  diplo- 
mas and  the  jobs  could  be  performed  by  persons  without 


School  boards  do  not 
always  appreciate  their 
lawful  discretion  in 
selecting  candidates 
for  positions.  .  .  .  The 
key  in  selecting  candi- 
dates is  to  use  sound 
managerial  judgment 
that  can  withstand 
scrutiny  in  the  face  of 
legal  challenge. 


a  high  school  diploma,  the  United  States  Supreme  Court 
found  that  the  requirement  of  a  diploma  had  a  disparate 
impact  on  black  applicants  and  struck  it  down  as  a  viola- 
tion of  Title  VII.'» 

The  fact  that  interviews  rely  on  the  interviewer's  sub- 
jective judgments  does  not,  in  and  of  itself,  mean  that  dis- 
criminatory criteria  are  applied  in  hiring."  In  a  North 
Carolina  case.  Love  v.  Alamance  County  Board  of  Educa- 
tion ^°  a  teacher  being  interviewed  for  a  principalship  was 
asked  what  steps  she  would  take  with  a  teacher  who  was 
performing  inadequately— a  question  that,  although  open- 
ended,  was  clearly  job-related  and  was  asked  of  all  appli- 
cants. The  hiring  committee  made  the  subjective  judgment 


15.  Title  VII  of  the  Civil  Rights  Act  of  1964,  42  U.S.C.  §  2000e  et  seq. ; 
N.C.  Gen.  Stat.  §  126-36. 

16.  See.  e.g. .  Texas  Dep't  of  Community  Affairs  v.  Burdine,  450  U.S.  248 


17.  Griggs  V.  Duke  Power  Co.,  401  U.S.  424  (1971). 

18.  The  disparate-impact  theory  was  unsuccessfully  applied  to  the  use  of 
the  National  Teachers'  Examination  in  United  States  v.  South  Carolina,  445  F. 
Supp.  1094  (D.S.C.  1977).  affd.  434  U.S.  1026  (1978)  (use  of  a  minimum-score 
requirement  on  the  National  Teachers'  Examination  to  make  certification  and 
salary  decisions  upheld,  notwithstanding  disproportionate  failure  rate  by  blacks). 
See  also  Newman  v.  Crews,  651  F.2d  222  (4th  Cir.  1981)  (same). 

19.  See  Gay  v.  Waiters'  and  Dairy  Lunchmen's  Union  Local  30,  694  E2d 
531,  544-45  (7th  cir.),  cert,  denied,  459  U.S.  873  (1982). 

20  581  F  Supp.  1(J79  (M.D.N.C.  1984),  afd.  757  F2d  1504  (4th  Cir.  1985). 
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that  her  answer  was  poor  and  vague.  When  the  teacher  was 
not  selected  for  the  principalship,  she  challenged  the  ques- 
tion and  the  interview  as  violating  Title  VH;  essentially 
she  claimed  that  (a)  the  hiring  committee  should  have  used 
only  objective  criteria  (for  example,  education,  experience, 
performance  ratings,  etc.)  to  select  principals,  and  (b)  the 
use  of  subjective  criteria  created  an  opportunity  for  dis- 
crimination. But  the  court  held  that  neither  the  question 
nor  the  interview  was  discriminatory.  More  important,  the 
court  deferred  to  the  hiring  committee's  judgment,  based 
in  part  on  the  applicants'  responses  to  subjective  questions, 
that  another  applicant  was  better  qualified  for  the  prin- 
cipalship. 

In  the  same  case,  the  court  noted  that  the  interviews 
were  conducted  systematically  by  a  hiring  committee  com- 
posed of  both  blacks  and  whites.  This  "systemic  fairness" 
is  important,  because  the  courts  will  examine  a  challenge 
to  a  hiring  decision  as  discriminatory  in  the  overall  con- 
text of  discriminatory  treatment.  Proof  of  a  pattern  of  dis- 
crimination in  past  hiring  practices  can  support  an  inference 
that  a  particular  adverse  employment  decision  was  moti- 
vated by  discrimination.^' 

On  the  other  hand,  a  court  in  Alaska  found  sex  dis- 
crimination by  the  school  board  in  denying  a  position  as 
principal  to  a  woman.^^  As  in  the  North  Carolina  case,  the 
board's  interviewing  committee  relied  in  part  on  subjec- 
tive standards  to  evaluate  candidates,  considering  such  fac- 
tors as  "tact,"  "ability  to  deal  with  others,"  and  "character." 
The  problem  in  this  case  was  that  although  the  subjective 
standards  were  arguably  all  job-related,  they  were  used  only 
in  evaluating  the  male  applicants.  The  court  ruled  that  this 
feilure  to  compare  male  and  female  candidates  on  the  basis 
of  the  same  standards,  in  a  context  in  which  only  males 
had  been  selected  as  principals  for  the  last  25  years,  es- 
tablished a  showing  of  sex  discrimination.^'  Conversely, 
had  the  case  arisen  in  a  school  system  in  which  female 
candidates  had  routinely  been  selected  for  principalships, 
the  particular  employment  decision  at  issue  in  this  case 
might  not  have  been  overturned.^" 


21.  Sumler  v.  City  of  Winston-Salem,  448  F.  Supp.  519,  527  (M.D.N.C.  1978). 

22.  Strand  v.  Petersburg  Public  Schools,  659  P2d  1218  (Alaska  1983). 

23.  See  also  Padway  v.  Palches.  665  F.2d  965  (9lh  Cir.  1982)  (sex  discrimi- 
nation evidenced  by  school  administrator's  difficulty  in  working  with  female 
administrators  and  principals). 

24.  In  Brady  v.  Thurston  Motor  Lines.  726  F.2d  136  (4th  Cir.  1984),  the 
court  listed  six  factors  that  support  an  inference  of  discrimination:  (I)  subjec- 
tively based  employment  decisions,  (2)  absence  of  written  job  descriptions  and 
qualifications,  (3)  failure  to  post  notices  of  job  openings,  (4)  a  basically  all- 
white  supervisory  work  force,  (5)  a  paucity  of  job  changes  among  blacks,  and 
(6)  statistical  evidence  of  the  channeling  of  blacks  into  certain  jobs. 


Thus  a  school  system  may  use  both  subjective  and  ob- 
jective criteria  in  evaluating  candidates  for  positions,  as 
long  as  all  candidates  are  evaluated  according  to  the  same 
criteria.  But  regardless  of  whether  subjective  or  objective 
questions  are  used  in  the  interview,  three  rules  must  be 
kept  in  mind.  (1)  Ask  only  for  information  that  will  be  used. 
(2)  Ask  only  job-related  questions.  (3)  Ask  only  questions 
that  are  lawful.  In  any  legal  challenge,  a  school  board  will 
be  required  to  defend  its  use  of  the  information  sought  as 
a  criterion  for  hiring  or  to  explain  why  the  information 
was  sought  if  it  was  not  to  be  used. 

There  are  five  areas  in  which  the  school  board  must 
be  especially  cautious,  whether  on  the  employment  appli- 
cation form  or  in  an  interview,  as  set  forth  below. 

First,  a  school  board  must  be  careful  when  denying 
employment  to  an  applicant  with  a  history  of  arrest  or  con- 
viction. Since  certain  minority  groups  have  higher  rates 
of  arrest  than  the  general  population,  excluding  applicants 
who  have  an  arrest  record  tends  to  eliminate  proportion- 
ately more  minority-group  applicants  than  whites.  Thus 
courts  consistently  scrutinize  questions  about  an  applicant's 
arrest  record  because  of  their  adverse  racial  impact  and 
because  such  questions  are  perceived  to  be  not  job-related. 
Courts  will  not  permit  an  employer  to  use  an  arrest  record 
to  bar  an  arrestee  absolutely  from  further  consideration 
for  employment.^' 

On  the  other  hand,  employers  are  generally  allowed 
to  consider  convictions  in  making  employment  decisions. 
But  they  may  not  use  a  conviction  as  an  absolute  bar  to 
employment.  In  one  federal  case,^'  an  applicant  for  a  clerk's 
position  was  denied  employment  when  he  stated  on  his  em- 
ployment application  that  he  had  been  convicted  of  a  felo- 
ny. The  problem  was  that  the  offense  for  which  the  applicant 
had  been  convicted  was  draft  evasion— which  clearly  bore 
no  relationship  to  his  ability  to  perform  the  duties  of  a  clerk. 
In  contrast,  an  applicant  for  a  position  as  cashier  in  a  school 
cafeteria  who  had  been  convicted  of  embezzlement  could 
properly  be  denied  that  position.  Note  that  it  is  not  the 
mere  feet  of  conviction  that  matters;  rather,  the  school  board 
must  consider  the  nature  and  gravity  of  the  offense,  the 
time  passed  since  the  conviction,  and  the  nature  of  the  job 
for  which  the  person  applied.  Unless  the  position  is  par- 
ticularly sensitive,  excluding  an  applicant  with  a  convic- 


25.  See  Gregory  v.  Litton  Systems,  Inc.,  316  F  Supp.  401  (CD.  Cal.  1970), 
afTd  on  other  grounds.  472  F2d  631  (9th  Cir.  1972)  (arrest  statistics  showed 
disproportionately  high  percentages  of  arrests  among  blacks). 

26.  Green  v.  Missouri  Pacific  R.R.  Co.,  523  F2d  1290  (8th  Cir.  1975). 
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tion  on  that  basis  alone,  without  regard  to  the  relationship 
between  the  crime  and  the  position,  may  violate  Title  Vn. 

Second,  the  school  board  should  avoid  questions  in 
the  interview  or  on  the  job  application  form  concerning 
an  applicant's  marital  status,  pregnancy,  childbearing  plans, 
number  and  age  of  children,  and  the  availability  of  child 
care,  because  asking  these  questions  may  be  grounds  for 
a  finding  of  sex  discrimination?''  Thus  an  employer  may 
not  apply  different  hiring  standards  to  women  with  young 
children,  married  women,  or  single  pregnant  women?* 
Also,  unless  it  can  show  that  "family  responsibilities"  are 
more  relevant  to  a  woman's  job  responsibilities  than  to  a 
man's  (a  difficult  task),  a  school  board  may  not  deny  em- 
ployment to  women  with  preschoolers?' 

Third,  an  employer  may  not  refuse  to  hire  older  in- 
dividuals because  of  age.  Under  the  Age  Discrimination 
in  Employment  Act'"  (ADEA),  all  applicants  and  em- 
ployees aged  40  and  above  are  protected  against  age  dis- 
crimination. Thus  questions  designed  to  determine  the  age 
of  an  applicant  should  be  avoided,  since  they  elicit  infor- 
mation that  may  not  lawfully  serve  as  a  basis  for  hiring. 

Fourth,  the  school  board  interviewer  should  avoid 
questions  concerning  handicaps.  The  Rehabilitation  Act 
of  1973' '  forbids  recipients  of  federal  funds  to  discriminate 
in  hiring  on  the  basis  of  handicap;  this  prohibition  applies 
to  virtually  all  public  school  districts  nationwide. 

The  act  defines  a  handicapped  individual  as  "any  per- 
son who  .  .  .  has  a  physical  or  mental  impairment  which 
substantially  limits  one  or  more  of  such  person's  major  life 
activities.  .  .  ."'^  A  handicapped  person  is  "otherwise  quali- 
fied" with  respect  to  employment  if  he  or  she  can,  with 
reasonable  accommodation,  perform  the  essential  function 
of  the  job  in  question." 

Interviewers  may  not,  then,  ask,  "Are  you  handi- 
capped?" Instead,  they  might  ask,  "Do  you  know  of  any 
reason  you  could  not  perform  the  functions  of  this  job?" 
To  further  illustrate,  an  applicant  for  a  position  as  teacher's 
aide  could  be  asked,  "Will  you  be  able  to  lift  a  90-pound 


27.  The  Pregnancy  Disability  Amendments  of  1978  to  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  §  20(X)e(k))  prohibit  employers  from  refusing  to  hire  or  pro- 
mote a  woman  because  she  is  pregnant,  absent  another  reason. 

28.  Jefferies  v.  Harris  City  Community  Action  Ass'n,  615  F.2d  1025  (5th 
Cir   1980). 

29.  Jurinko  v.  Edwin  L.  Wiegard  Co..  477  F.2d  1038  (3d  Cir),  vacated 
and  remanded.  414  U.S.  970  (1973).  on  remand.  497  F.2d  403  (3d  Cir.  1974). 

30.  29  U.S.C.  §§  621-634.  The  act  was  held  applicable  to  state  and  local 
government  employers  in  EEOC  v.  Wyoming.  460  U.S.  226  (1983). 

31.  29  use  §§  7Dl-796i. 

32.  29  use.  §  706(7)(B). 

33.  29  C.F.R.  §  60-1.3. 


Student  out  of  a  wheelchair  and  place  him  on  a  toilet?" 
In  other  words,  if  certain  job  requirements  must  be  met, 
an  applicant  for  that  job  must  either  be  able  to  perform 
those  functions  readily  or  be  able  to  meet  the  job  require- 
ments with  reasonable  accommodation  by  the  employer. 
Whether  an  employer  has  made  a  "reasonable  accommo- 
dation" of  the  applicant's  handicap  is  ultimately  a  ques- 
tion for  the  courts  to  decide  and  is  almost  completely  a 
fact-specific  determination.  Further,  a  physical  examina- 
tion may  be  required  of  all  applicants. 

Fifth,  public  employers  should  avoid  broad  questions 
concerning  membership  in  organizations  and  groups.  The 
First  Amendment  guarantees  the  right  of  free  association. 
Consequently,  inquiries  into  memberships  other  than  in 
professional  associations  (e.g.,  the  North  Carolina  Edu- 
cation Association)  would  usually  not  be  job-related  and 
could  serve  as  the  basis  for  a  challenge  by  an  unsuccess- 
ful applicant.  For  example,  the  right  of  public  school 
teachers  to  join  a  union  and  engage  in  union  activity  is 
protected  under  the  First  Amendment.''' 

School  boards  also  may  not  discriminate  on  the  basis 
of  political  affiliation  in  hiring  teachers,  because  party  af- 
filiation is  not  deemed  "an  appropriate  requirement  for  ef- 
fective performance  of  the  public  office  involved."" 
Further,  questions  designed  to  reveal  the  race,  religion, 
or  national  origin  of  the  members  of  a  group  to  which  the 
applicant  may  belong  are  not  permissible  under  federal 
law.'* 

Selection 


Once  a  school  board  has  advertised  its  job  vacancy 
and  interviewed  the  applicants,  it  may  make  its  selection. 
As  noted  above,  the  board  may  not  use  illegal  criteria  to 
differentiate  among  candidates  and  must  be  careful  to  avoid 
inquiring  into  certain  areas  that  are  not  job-related.  But 
interview  results  may  also  serve  as  a  defense  to  a  charge 
of  unlawful  discrimination.  Although  interviews  are  sub- 
jective and  require  differentiation  among  applicants,  the 
courts  have  nonetheless  recognized  that  there  must  be  some 
room  for  judgment  and  discretion  by  the  selecting  official. 
Discrimination  based  on  criteria  that  are  not  job-related 


34.  Smith  v.  Arkansas  State  Highway  Employees,  Lx)cal  1315,  441  U.S.  463 
(1979);  Abood  v.  Detroit  Bd.  of  Educ,  431  U.S.  209  (1977);  Atkins  v.  City  of 
Charlotte,  296  E  Supp.  1068  (W.D.N.C.  1969);  Hickory  Fire  Fighters  Ass'n. 
Ljocal  2653  v.  City  of  Hickory  656  F2d  917  (4th  Cir.  1981). 

35.  Branti  v.  Finkel.  445  U.S.  507.  517-18  (1980). 

36  Title  Vll  of  the  Civil  Rights  Act  of  1964.  as  amended,  42  U.S.C.  S  2000e. 
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is  illegal;  selection  based  on  rational  management  judg- 
ment is  not. 

For  example,  in  one  case  an  applicant  who  was  re- 
jected three  times  in  applying  for  a  position  sued  on  a  claim 
of  racial  discrimination."  The  court  held  that  the  employ- 
er's proffered  basis  for  refusing  to  hire  the  plaintiff— that 
she  had  done  poorly  in  her  interviews— was  sufficient  to 
rebut  the  claim  of  discrimination.  And  in  the  North  Caro- 
lina case  discussed  at  note  20,^*  the  applicant's  claim  of 
sex  discrimination  was  rebutted  by  the  school  administra- 
tor's defense  that  he  selected  another  candidate  "because 
he.  in  his  professional  judgment,  considered  her  best-suited 
for  that  position."" 

School  boards  do  not  always  appreciate  their  lawful 
discretion  in  selecting  candidates  for  positions.  They  may 
believe  that  they  are  required  always  to  hire  the  applicant 
with  the  most  experience,  or  that  they  may  be  guilty  of 
"reverse  discrimination"  if  they  select  a  black  applicant 
with  slightly  fewer  qualifications  than  a  white  applicant."*" 
In  fact,  however,  a  school  board  may  select  a  less  ex- 
perienced applicant  who  meets  the  minimum  qualifications 
if  it  believes  she  is  the  best  candidate  for  the  job.  Similar- 
ly, the  United  States  Supreme  Court  has  upheld  a  public 
employer's  selection  of  an  applicant  with  slightly  lower 
"paper  qualifications,"  holding  that  such  action  does  not 
constitute  reverse  discrimination."'  The  key  in  selecting 
candidates  is  to  use  sound  managerial  judgment  that  can 
withstand  scruUny  in  the  face  of  legal  challenge. 

Verification  of 
Applicants'  Legal  Status 

The  Immigration  Reform  and  Control  Act  of  1986  im- 
poses an  additional  responsibility  on  every  school  board's 
recruitment  and  selection  process:  that  the  legal  status  of 
all  persons  hired  be  ascertained.  Simply  stated,  the  effect 
of  the  act  is  to  require  all  employers  to  verify,  when  the 


person  is  hired,  that  anyone  offered  a  job  is  either  a  United 
States  citizen  or  authorized  to  work  in  this  country. 

Verification  of  employment  eligibility  is  to  be  recorded 
on  "Form  1-9,  Employment  Eligibility  Verification,"  fur- 
nished by  the  United  States  Immigration  and  Naturaliza- 
tion Service  (INS).  The  school  system  is  responsible  (a) 
for  assuring  that  the  applicant  and  the  school's  hiring  agent 
complete  the  form,  and  (b)  for  verifying  the  applicant's 
employment  authorization  and  identity.  An  applicant  for 
employment  may  present  either  one  document  that  estab- 
lishes both  employment  authorization  and  identity  or 
separate  documents  that  respectively  establish  authoriza- 
tion and  identity.  The  INS  regulations  implementing  the 
act  provide  that  any  one  of  the  following  documents  es- 
tablishes both  employment  authorization  and  identity: 

(1)  A  United  States  passport; 

(2)  A  certificate  of  United  States  citizenship; 

(3)  A  certificate  of  naturalization; 

(4)  An  unexpired  foreign  passport  authorizing  employment 
in  the  United  States;  or 

(5)  An  alien  registration  receipt  card. 

The  act  and  the  INS  regulations  further  provide  that 
an  employer  may  rely  on  the  following  combination  of 
documents  to  establish  employment  authorization  and  iden- 
tity: a  Social  Security  card  or  a  United  States  birth  cer- 
tificate and  a  driver's  license  or  similar  state  identification. 

The  importance  of  this  act  for  employers  is  under- 
scored by  the  inclusion  of  civil  and  criminal  penalties  for 
violations.  The  act  provides  that  an  employer  may  be  lia- 
ble for  criminal  penalties  ranging  up  to  a  fine  of  $3,000 
and  imprisonment  for  up  to  six  months  for  each  unautho- 
rized alien  hired.  In  addition,  civil  penalties  ranging  up 
to  $10,000  for  each  unauthorized  alien  hired  are  authorized. 
Obviously,  with  penalties  like  these,  school  boards  should 
take  whatever  steps  are  necessary  to  comply  with  the  act. 


Conclusion 


37.  Tortorici  v.  Harris,  610  F.2d  278,  279  (5th  Cir.  1980). 

38.  I^ve  V.  Alamance  County  Bd.  of  Educ,  581  F.  Supp.  1079  (M.D.N.C. 
1984),  afd.  757  F.2d  1504  (4th  Cir.  1985). 

39.  Id..  581  F  Supp.  at  1093. 

40.  Minimum  qualifications  of  candidates  and  certification  requirements 
are  beyond  the  scope  of  this  article. 

41.  Johnson  v.  Santa  Clara  County U.S. 94  L.Ed. 2d  615 

(1987);  see  also  Higgins  v.  City  of  Vallejo,  44  FE.P.  Cases  676  (9th  Cir  1987). 


A  school  board  that  takes  the  time  to  follow  the  legal 
requirements  for  recruitment  and  selection  will  benefit  in 
two  ways:  first,  it  will  greatly  reduce  the  likelihood  of  le- 
gal challenge  by  unsuccessful  applicants;  second,  it  will 
select  and  retain  better-qualified  candidates,  thus  increas- 
ing the  effectivness  of  the  school  system.  ■ 


The  Immigration  Reform 
and  Control  Act  of  1986: 

Investigation  and  Record-Keeping 


by  C.  Allison  Brown 


X  n  November  1986,  the  President  signed  into  law  the  Im- 
migration Reform  and  Control  Act  (the  Act).'  All  employ- 
ers, including  school  systems,  must  comply  with  the 
extensive  requirements  of  that  legislation?  This  article  ex- 
plains these  requirements  and  sets  out  a  method  to  bring 
school  systems  into  compliance. 

The  Act  imposes  substantial  investigatory  and  record- 
keeping responsibilities  on  all  employers,  including  local 
governmental  units  like  boards  of  education.'  The  require- 
ments are  mandatory  and  are  intended  to  help  meet  the 
goals  of  the  Act,  which  makes  it  unlawful  for  employers 
to  "hire,"  "continue  to  employ,"  "recruit,"  or  "refer  for 
a  fee"  an  alien  who  is  unauthorized  to  work  in  the  United 
States.*  Failure  to  keep  proper  records  may  result  in  se- 
vere penalties.'  School  systems  should  become  familiar  with 
both  (a)  the  provisions  of  the  Act  and  the  implementing 
regulations,  and  (b)  the  hiring  and  record-keeping  proce- 
dures that  are  necessary  in  order  to  conform  to  the  Act's 
requirements. 


Employees  Subject  to 
Investigation 


All  employers  now  must  verify  the  identity  and  work 
authorization  of  all  employees  hired  after  November  6, 


The  author  is  with  the  firm  of  Tharrington,  Smith  and  Hargrove  i 

1.  Pub,  Law  No.  99-603,  100  Stat.  3359  (1986). 

2.  8  U.S.C.  §  1324a. (a),  (b)  (Supp.  1987). 

3.  Id.  at  §  1324a. 

4.  Id.  at  §  1324a.(a)(l). 

5.  Id.  at  §  1324a. (e)(5). 


Raleigh. 


1986,  the  Act's  effective  date.*  "Employee"  includes  full- 
time,  part-time,  or  temporary  workers,  even  persons  hired 
for  only  a  day.''  The  only  employees  exempt  from  this  re- 
quirement are  "casual  hires."*  A  casual  hire  is  someone 
hired  to  work  at  an  individual's  residence  on  a  sporadic 
basis— for  example,  mowing  the  lawn  on  an  occasional 
Saturday  afternoon  or  helping  to  move  furniture  one 
weekend.  A  school  system  never  will  have  an  employee 
who  is  a  casual  hire. 

While  a  school  system  must  verify  the  status  of  all 
direct  employees,  it  need  not  keep  records  on  independent 
contractors  or  the  employees  of  independent  contractors 
that  have  contracted  to  do  work  for  the  system.'  For  ex- 
ample, if  a  school  system  contracts  with  a  builder  for  the 
construction  of  a  new  school,  it  is  not  required  to  keep 
immigration  law  records  on  the  builder  or  his  employees. 

Independent  contractors  are  defined  as  "individuals 
or  entities  who  carry  on  independent  business,  contract 
to  do  a  piece  of  work  according  to  their  own  means  and 
methods,  and  are  subject  to  control  only  as  to  results."'" 
In  deciding  whether  a  person  or  business  is  an  indepen- 
dent contractor,  the  Immigration  and  Naturalization  Service 
(INS)  will  consider  whether  that  person  or  business  (1)  sup- 
plies its  own  tools,  (2)  makes  its  services  available  to  the 
general  public  rather  than  only  to  the  employer,  (3)  works 
for  a  number  of  clients  at  the  same  time,  (4)  directs  the 
order  or  sequence  in  which  the  work  is  to  be  done,  and 


6.  52  Fed.  Reg.  16221  (1987)  [to  be  codified  at  8  C.F.R.  §  274a.2(a)]. 

7.  See  52  Fed.  Reg.  16221  (1987)  (to  be  codified  at  8  C.FR.  §  274a. 1(g)] 

8.  Id. 

9.  Id. 

10  52  Fed.  Reg.  16221  (1987)  [to  be  codified  at  8  C.FR.  §  274a. l(j)]. 
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(5)  determines  the  hours  during  which  work  is  to  be  done." 
If  the  INS  does  not  find  enough  of  these  factors,  then  the 
person  or  business  will  be  considered  an  employee  sub- 
ject to  the  Act's  verification  requirements,  and  the  school 
system  may  be  penalized  for  not  keeping  adequate  records. 
Therefore,  a  school  system  should  not  try  to  classify  work- 
ers as  independent  contractors  in  order  to  avoid  the  Act's 
record-keeping  requirements. 

Further,  if  the  school  system  contracts  to  obtain  tne 
labor  of  an  illegal  alien  knowing  he  is  an  illegal  alien,  the 
alien  will  be  considered  an  employee  subject  to  the  Act's 
provisions.'^  The  independent-contractor  exception  to  the 
Act's  record-keeping  provisions  will  not  shield  the  school 
system  from  liability  in  this  instance. 

The  record-keeping  requirements  apply  to  all  em- 
ployees hired  after  November  6,  1986.'^  Employers  must 
make  retroactive  work-authorization  verifications  on  all  em- 
ployees hired  after  that  date  except  those  employees  who 
were  hired  and  also  terminated  between  November  6,  1986, 
and  May  31,  1987.'"  Employers  should  immediately  com- 
plete the  proper  form,  1-9,  on  any  covered  employee." 

If  a  current  employee  interrupted  his  or  her  employ- 
ment with  the  school  system  but  returned  to  work  after 
November  6,  1986,  then  the  school  system  must  verily  work 
eligibility  as  if  he  or  she  were  a  new  employee.'*  Hence- 
forth, new  verification  must  be  made  any  time  an  employee 
has  a  "break  in  service."'"'  A  "break  in  service"  does  not 
include  leave  on  account  of  study,  illness  or  disability  of 
a  family  member,  illness,  or  pregnancy;  or  maternity  or 
paternity  leave;  or  vacation,  layoff,  or  other  temporary  leave 
approved  by  the  employer.'*  Essentially,  only  if  an  employee 
resigns,  is  fired,  is  deported,  or  takes  leave  not  approved 
by  the  employer  is  there  a  "break"  in  service.  If  an  em- 
ployee who  has  a  break  in  service  had  filled  out  an  1-9 
Form  and  is  rehired  within  three  years  after  he  completed 
the  form,  the  school  system  need  not  fill  out  a  new  1-9 
Form  for  that  employee.'*  But  it  does  have  a  duty  to  review 
the  original  form  and  update  it  as  necessary.^^ 


11.  Id. 

12.  8  U.S.C.  §  1324a. (a)(4)  (Supp.  1987). 

13.  52  Fed.  Reg.  16221  (1987)  [to  be  codified  at  8  C.F.R.  §  274a.2(a)]. 

14.  Id. 

15.  Id.  Copies  of  Fonn  1-9.  "Employment  Eligibility  Verification,"  are  for 
sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC.  20402. 

16.  See  52  Fed.  Reg.  16223  (1987)  [to  be  codified  at  8  C.FR.  §  274a.2(c)l. 

17.  Id. 

18.  Id.  at  §  274a.2(b)(l)(viii). 

19.  Id.  at  §  274a.2(c). 

20.  Id. 


Means  of  Establishing 
Authorization  to  Work 

To  establish  his  authorization  to  work,  the  employee 
must  produce  for  his  employer  either  one  of  the  documents 
listed  in  Section  A  below  or  one  document  listed  in  Sec- 
tion B  and  one  document  listed  in  Section  C.^'  The  ap- 
propriate combination  of  documents  will  establish  both  the 
employee's  identity  and  his  eligibility  for  employment.^^ 
The  school  system  may  not  specify  which  of  the  documents 
the  employee  must  produce;  it  is  required  to  accept  any 
appropriate  combination  of  the  documents.^^ 

A.  Documents  acceptable  to  establish  both 
identity  and  employment  eligibility: 

—A  United  States  passport; 

—A  Certification  of  United  States  Citizenship,  INS  Form 

N-550  or  N-570; 
—A  Certificate  of  Naturalization,  INS  Form  N-550  or 

N-570; 
—An  unexpired  foreign  passport  that 

( a )  contains  an  unexpired  stamp  reading:  "Processed  for 
1-551.  Temporary  Evidence  of  Lawful  Admission  for 

Permanent  Residence.  Valid  until    

.     Employment    Autho- 
rized"; or 

( b )  has  a  Form  1-94  attached  that  bears  the  same  name 
as    the    passport    and    contains    an    unexpired 
employment-authorization  stamp,  provided  that 
the  proposed  employment  does  not  conflict  with 
the  restrictions  or  limitations  on  the  Form  1-94; 

—An  Alien  Registration  Receipt  Card,  INS  Form  1-151 
or  Resident  Alien  INS  Form  1-551,  containing  a  pho- 
tograph; 
—A  Temporary  Resident  Card,  INS  Form  1-688;  or 
—An  Employment  Authorization  Card,  INS  Form 
I-688A. 

B.  Documents  acceptable  to  establish 
identity  only: 

—A  state-issued  driver's  license  or  identification  card, 
with  either  a  photograph  or  identifying  information; 
—A  school  identification  card  with  a  photograph; 


21.  8  U.S.C.  §  1324a.(b)(l)(B)-(D)  (Supp.  1987);  52  Fed.  Reg.  16222  (1987) 
[to  be  codified  at  8  C.FR.  §  274a.2(b)(l)(v)]. 

22.  8  U.S.C.  §  1324a. (b)(1)(A)  (Supp.  1987);  52  Fed.  Reg.  16222  (1987) 
[to  be  codified  at  8  C.FR.  §  274a.2(b)(l)(v)]. 

23.  52  Fed.  Reg.  16222  (1987)  |to  be  codified  at  8  C.FR.  §  274a.2(b)(l)(v)]. 
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—A  voter's  registration  card; 

—A  United  States  military  card  or  draft  record: 

—An  identification  card  issued  by  federal,  state,  or  lo- 
cal government  agencies  or  entities; 

—A  military  dependent's  identification  card; 

—Native  American  tribal  documents; 

—A  United  States  Coast  Guard  Merchant  Marine  card; 
or 

—A  Canadian  driver's  license. 

C.  Documents  acceptable  to  establish 
employment  authorization  only: 

—A  Social  Security  card,  unless  it  says  "Not  valid  for 

employment  purposes"; 
—An  unexpired  re-entry  permit,  INS  Form  1-327; 
—An  unexpired  refugee  travel  document,  INS  Form 

1-571; 
—A  birth  certificate  issued  by  the  State  Department, 

Form  FS-545; 
—A  birth  certificate  issued  abroad  by  the  State  Depart- 
ment, Form  DS-1350; 
—An  original  or  certified  copy  of  a  birth  certificate 
issued  by  a  state,  county,  or  municipal  authority, 
bearing  a  seal; 
—An  employment  authorization  document  issued  by 

the  INS; 
—Native  American  tribal  documents; 
—A  United  States  citizen  identification  card,  INS  Form 

1-197;  or 
—An  identification  card  for  use  of  a  resident  citizen 
in  the  United  States,  INS  Form  1-179.2" 
If  an  applicant  is  under  sixteen  years  old  and  cannot 
produce  the  proper  combination  of  documents  from  the 
above  lists,  then  he  may  produce  a  school  report  card  or 
a  record  from  a  clinic,  doctor,  hospital,  day-care  center, 
or  nursery  school  for  purposes  of  establishing  identity  only, 
in  place  of  a  document  in  subheading  "B"  above.^'  If  the 
minor  still  cannot  satisfy  these  requirements,  his  or  her 
parent  may  fulfill  the  Act's  requirements  in  place  of  the 
minor  either  by  writing  on  the  1-9  Form  in  the  space  for 
the  minor's  signature  the  words  "Minor  under  age  16"  or 
by  completing  the  form's  "Preparer/Translator  Certifica- 
tion" section. 2*  The  employer  may  also  complete  the  iden- 
tity section  for  the  minor  by  writing  the  words  "Minor 


24.  8  U.S.C.  §  1324a.(b)(l)(B)-(D)  (Supp.  1987);  Fed.  Reg.  16222  (1987) 
|to  be  codified  at  8  C.F.R.  §  274a.2(b)(l)(v)]. 

25.  52  Fed.  Reg.  16222  (1987)  (to  be  codified  at  8  C.FR.  § 
274a.2(b)(l)(v)(B)(2)l. 

26.  Id.  at  §  274a.2(b)(l)(v)(B)(3). 


under  age  16"  on  the  forms  under  List  B  after  the  words 
"Documentation  Identification  Number."^'' 

Record-Keeping  Requirements 

Once  an  employer  has  examined  the  proper  combi- 
nation of  the  above-listed  documents  and  verifies  that  an 
employee  is  eligible  to  work  in  the  United  States,  he  or 
his  designated  representative  must  attest,  '" under  penalty 
of  perjuror  on  the  Employment  Eligibility  Verification 
Form  (1-9  Form)  that  he  examined  tne  required  documents 
and  found  them  not  to  be  obviously  false.^*  The  employee 
must  also  sign  the  form,  attesting  under  penalty  of  per- 
jury, that  he  is  authorized  to  work  in  the  United  States.^' 

The  employee  must  complete  his  portion  of  the  1-9 
Form  before  he  actually  begins  work.'"  The  employer  must 
examine  the  documents  and  complete  his  section  of  the 
form  by  the  end  of  the  employee's  third  day  of  work.^'  But, 
if  the  employee  is  hired  for  fewer  than  three  business  days, 
the  entire  form  must  be  completed  by  the  end  of  the  em- 
ployee's first  day  of  work.'^ 

If  the  employee  cannot  produce  any  satisfactory  com- 
bination of  the  required  documents  within  three  days,  he 
must  at  least  produce  evidence  that  he  has  applied  for  docu- 
ments that  will  satisfy  the  verification  requirements.'^  He 
then  must  present  the  actual  documents  within  twenty-one 
days  after  he  began  work  or  else  be  fired.'"  If  the  employee 
has  presented  evidence  of  application  for  the  documents, 
that  fact  should  be  noted  during  the  interview  period  on 
the  employee's  1-9  form.  The  form  must  be  updated  when 
the  actual  documents  are  produced. 

The  1-9  Forms  must  be  kept  for  at  least  three  years 
after  the  person  is  hired,  recruited,  or  referred  for  a  fee 
or  for  at  least  one  year  after  the  employee  leaves  the  school 
system's  employ— whichever  is  later.''  In  other  words,  the 
school  system  must  keep  the  verification  form  for  at  least 
three  years.  If  a  newly  hired  employee  works  for  more  than 
two  years,  the  school  system  must  keep  his  form  while  he 
is  employed  and  for  at  least  one  year  after  he  leaves. 


27.  Id. 

28.  8  U.S.C.  §  1324a. (b)(1)(A)  (Supp.  1987). 

29.  Id.  at  §  1324a.(b)(2). 

30.  52  Fed.  Reg.  16222  (1987)  [to  be  codified  at  8  C.ER.  §  274a.2(b)(l)(i)(A)l. 

31.  Id  at  §  274a.2(b)(l)(ii). 

32.  Id.  at  §  274a.2(b)(l)(iii). 

33.  52  Fed.  Reg.  16223  (1987)  |to  be  codified  at  8  C.FR.  §  274a.2(b)(l)(vi)]. 

34.  Id 

35.  8  U.S.C.  §  1324a.(b)(3)  (Supp.  1987). 


22  n  SCHOOL  LAW  BULLETIN 


The  forms  must  be  produced  for  agents  of  INS  or  the 
Department  of  Labor  (DOL)  upon  request."  The  DOL  is 
responsible  for  routinely  inspecting  1-9  forms  in  conjunc- 
tion with  routine  wage  and  hour  inspections.  The  INS  and 
the  DOL  must  give  an  employer  at  least  three  days'  ad- 
vance notice  before  they  make  a  routine  inspection.'''  They 
need  no  subpoena  or  search  warrant  for  a  routine  inspec- 
tion if  notice  is  given,  but  may  conduct  a  search  without 
notice  if  they  are  acting  pursuant  to  a  search  warrant.'* 

The  1-9  Forms  may  not  be  used  for  any  purpose  other 
than  verifying  authorization  to  work  in  the  United  States." 
For  this  reason,  the  school  system  ought  not  to  make  the 
form  a  part  of  an  employee's  official  personnel  file  but 
rather  should  either  keep  them  separate  from  all  other  per- 
sonnel documents  or  make  them  part  of  the  employee's  pre- 
employment  file,  if  the  system  keeps  such  files. 

Effective  Dates 

The  Immigration  Reform  and  Control  Act  became  ef- 
fective when  enacted  on  November  6,  1986,'*°  but  it  will 
not  be  fully  effective  until  May  1988.'"  From  November 
6  to  May  31,  1987,  no  sanctions  were  imposed  for  failure 
to  comply;  this  was  an  "educational  period."'*^  From  June 
1,  1987,  through  May  31,  1988,  a  first  failure  to  comply 
with  verification  and  record-keeping  procedures  will  result 
in  a  citation  only.'*'  After  May  31,  1988,  an  employer  can 
be  fined  anywhere  from  $100  to  $1,000  for  each  failure  to 
comply.'**  Penalties  for  actually  hiring  illegal  aliens  or  for 
knowingly  continuing  to  employ  illegal  aliens  will  be  more 
severe."' 

Antidiscrimination  Provisions 

While  imposing  strict  investigatory  and  record-keeping 
requirements  on  employees,  the  Act  also  protects  im- 
migrants and  aliens  from  employment  discrimination  in 
employment."*  The  law  makes  it  illegal  to  discriminate 
against  an  applicant  or  employee  because  of  his  or  her  na- 
tional origin  or  citizenship  status.'*''  This  provision  was 


36.  Id. 

37.  52  Fed.  Reg.  16223  [to  be  codified  at  8  C.F.R.  §  274a.2(b)(2)(ii)]. 

38.  Id. 

39.  8  U.S.C.  §  1324a.(b)(5)  (Supp.  1987). 

40.  Id.  at  §  1324a.(i). 

41.  Id. 

42.  Id  at  §  B24a.(i)(l). 

43.  Id.  at  §  B24a.(i)(2). 

44.  Id  at  §  1324a.  (e)(5). 

45.  Id.  at  §  1324a.(e)(4). 

46.  8  U.S.C.  §  1324b.  (Supp.  1987). 

47.  Id  at  §  1324b.(a)(l), 


added  to  the  statute  to  prevent  employers  from  refusing  to 
hire  foreigners  because  of  the  severe  penalties  that  may 


Federal  law  now  re- 
quires employers  to  verify 
that  new  employees 
are  legally  authorized 
to  work  in  the  United 
States.  Severe  penalties 
are  imposed  for  failure 
to  do  so. 


be  imposed  for  hiring  illegal  aliens.  This  part  of  the  Act 
supplements  the  provisions  of  Title  VII  of  the  Civil  Rights 
Act  of  1964;  it  applies  only  if  the  individual  is  not  pro- 
tected by  Title  VII."**  But  note  that  an  employer  may  hire 
a  United  States  citizen  over  an  equally  qualified  (but  not 
better  qualified)  alien  without  fear  of  violating  the  Act.'*' 

Practical  Steps  in 
Implementing  the  Act 

To  bring  itself  into  timely  compliance  with  the  Act, 
a  school  system  should  follow  these  steps: 

(1)  A  member  of  the  central  office  staff  should  be  desig- 
nated to  be  in  charge  of  examining  documents  and 
completing  the  INS  1-9  Forms.  This  person  should 
become  familiar  with  the  types  of  documents  that  are 
acceptable  for  establishing  authorization  to  work. 

(2)  The  designee  should  immediately  complete  1-9  Forms 
for  all  employees  who  either  began  work  after  Novem- 
ber 6,  1986.  or  had  a  break  in  service  and  returned 
to  work  after  that  date. 

(3)  Before  a  new  employee  begins  work  or  when  a  for- 
mer employee  returns  from  a  break  in  service,  that 
person  should  complete  his  portion  of  the  1-9  Form. 

(4)  Within  three  days  after  each  new  employee  begins 
work,  the  document(s)  submitted  should  be  examined 
to  see  whether  it  is  (they  are)  acceptable  for  estab- 
lishing identity,  and  the  employer  section  of  the  1-9 
Form  should  be  completed. 


48.  Id  at  §  1324b.(a)(2)(B).  (b)(2). 
49  Id  at  §  1324b.(a)(4). 
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(5)  Documents  should  be  examined  to  assure  that  they 
are  not  obviously  false.  If  a  document  appears  to  be 
false,  a  member  of  the  school  system's  staff  should 
verify  the  document's  authenticity  by  checking  with 
the  issuing  agency. 

(6)  Photocopies  of  the  documents  should  be  attached  to 
the  1-9  Form.  If  the  employee  produced  only  evidence 
that  he  has  applied  for  appropriate  documents,  the  ap- 
plication(s)  should  be  photocopied  and  the  copy  or 
copies  attached  to  the  1-9  Form.  The  Act  specifically 
allows  the  copying  of  documents  that  generally  may 
not  be  copied,'"  but  the  copies  must  be  kept  attached 
to  the  1-9  Forms.  No  one  may  have  access  to  these 
copies,  not  even  Department  of  Labor  inspectors.  The 
copies  will  become  important  only  if  it  is  necessary 
to  show  good-faith  compliance  with  the  Act's  record- 
keeping requirements. 

(7)  Some  sort  of  "tickler"  system  should  be  devised  for 
reviewing  the  forms  of  tho.se  employees  with  tem- 
porary authorization  to  work  in  the  United  States  and 
those  employees  who  have  applied  for  but  have  not 


yet  received  documents  establishing  their  authoriza- 
tion to  work.  Those  employees  should  be  consulted 
before  their  temporary  authorization  to  work  expires, 
and  their  1-9  forms  should  be  updated  to  show  cur- 
rent authorization  to  work.  The  school  system  will 
be  violating  the  Act  if  it  continues  to  employ  some- 
one whose  authorization  to  work  has  expired  or  who 
does  not  produce  appropriate  documentation  after  the 
21-day  period  for  securing  documents  has  run  out. 
(8)  Throughout  this  process  and  during  interviews  of  job 
applicants,  no  questions  should  be  asked  about  country 
of  birth  or  citizenship  status.  Questions  should  be 
limited  to  whether  the  person  is  authorized  to  work 
in  this  country  and  can  produce  the  documentation 
necessary  to  establish  his  or  her  right  to  do  so.  The 
questions  asked  of  potential  employees  should  be  con- 
sistent for  all  applicants  so  as  to  avoid  accusations  that 
some  applicants  are  screened  more  carefully  than 
others.  In  no  way  should  the  decision  not  to  hire  an 
individual  be  based  on  national  origin  or  citizenship 
status.  Such  a  practice  is  illegal.  ■ 


50.  Id.  at  §  1324a. (b)(4). 


THE  SCHOOL  LAW  BULLETIN  LOOKS  AT  RECENT  COURT  DECISIONS  AND  ATTORNEY  GENERALS  OPINIONS 


Clearinghouse 


Edited  by  Laurie  Mesibov 


LOUISIANA  STATUTE  REQUIRING  THAT  CREA- 
TIONISM  BE  TAUGHT  IF  EVOLUTION  IS  TAUGHT 
VIOLATES  THE  FIRST  AMENDMENT.  Edwards  v. 
AguiUard.  107  S.Ct.  2573  (1987). 

Facts:  A  group  of  educators,  parents,  and  religious 
leaders  challenged  the  validity  of  Louisiana's  "Balanced 
Treatment  For  Creation-Science  And  Evolution-Science 
Act,"  passed  in  1981.  The  stated  purpose  of  this  statute  was 
to  protect  academic  freedom  by  requiring  public  secon- 
dary and  elementary  school  teachers  to  teach  both  theories 
of  human  origin— creationism  and  evolution— if  they  dis- 
cussed either  one.  Both  explanations  could  be  described 
only  as  theory— not  as  proven  fact.  The  plaintiffs  sought 
a  declaration  that  the  act  was  unconstitutional  and  an  in- 
junction preventing  the  state  from  enforcing  it. 

The  federal  district  court  for  the  Eastern  District  of 
Louisiana  held  that  the  act  violated  the  establishment  clause 
of  the  First  Amendment.  The  United  States  Court  of  Ap- 
peals for  the  Fifth  Circuit  affirmed,  holding  that  the  stat- 
ute's actual  purpose  was  to  further  a  religious  belief.  It 
rejected  the  claim  of  the  statute's  sponsors  that  the  law  had 
the  entirely  secular  purpose  of  promoting  academic  free- 
dom. By  forcing  teachers  to  alter  their  curriculum  to  in- 
clude creationism  or  risk  losing  their  jobs,  the  act  did  not 
further  academic  freedom.  Rather  it  compelled  teachers 
to  discuss  a  religious  belief.  Because  its  true  purpose  was 
nonsecular,  the  act  was  unconstitutional.  The  state  ap- 
pealed. 

Holding:  The  United  States  Supreme  Court  affirmed 
by  a  7-2  vote.  In  a  decision  written  by  Justice  Brennan, 
the  Court  ruled  that  the  statute  violated  the  establishment 
clause  because  it  had  the  clearly  religious  purpose  of 
promoting  the  religious  doctrine  of  divine  creation.  The 
Court  characterized  the  act's  purported  goal  of  protecting 
academic  freedom  as  insincere  and  a  "sham."  Because 


Louisiana  teachers  already  had  academic  freedom  to  dis- 
cuss both  theories  of  human  origin,  the  Balanced  Treat- 
ment Act  narrowed  teachers'  autonomy  rather  than  ex- 
panded it.  The  Court  said  that  the  statute  was  intended  to 
"advance  the  religious  viewpoint  that  a  supernatural  be- 
ing created  mankind."  It  based  this  conclusion  in  part  on 
its  finding  that  the  legislative  history  demonstrated  the  spon- 
sor's goal  of  promoting  his  religious  belief  in  creationism. 
Moreover,  the  legislature's  choice  of  words  revealed  its  true 
motive:  "[T]he  term  'creation  science,'  as  contemplated 
by  the  legislature  .  .  .,  embodies  the  religious  belief  that 
a  supernatural  creator  was  responsible  for  the  creation  of 
humankind."  The  act  sought  to  further  this  religious  con- 
cept by  ensuring  that  creationism  would  be  placed  on  a 
par  with  evolution  in  the  public  school  curriculum.— 
Jennifer  Tumer-Egner 

(Ms.  Turner-Egner,  a  third-year  law  student  at  the  UNC  School  of  Law, 
is  a  law  clerk  at  the  Institute  of  Government.] 


PARENT  MAY  BRING  A  SECTION  1983  ACTION  TO 
ENFORCE  RIGHTS  UNDER  EHA  WHEN  A 
SCHOOL  SYSTEM  DOES  NOT  IMPLEMENT  A  FI- 
NAL ADMINISTRATIVE  DECISION  FAVORABLE 
TO  A  HANDICAPPED  CHILD.  Robinson  v.  Pin- 
derhughes.  810  F.2d  1270  (4th  Cir.  1987). 

Facts:  A  local  administrative  hearing  officer  found  that 
under  the  Education  of  the  Handicapped  Act  (EHA),  20 
U.S.C.  §§  1400  et  seq.,  the  Baltimore  City  Public  Schools 
had  committed  four  procedural  violations  in  setting  up  the 
educational  program  for  Charles  Robinson,  an  emotion- 
ally disturbed  student.  The  hearing  officer  also  found  that 
Robinson  required  a  residential  placement,  not  home  in- 
struction, and  ordered  the  school  to  arrange  a  permanent 
placement  for  him  within  approximately  six  weeks.  Neither 
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Robinson  nor  the  school  system  requested  a  state-level 
review  of  the  local  decision,  but  the  school  system  did  not 
comply  with  the  order  to  change  Robinsons  placement. 
Robinson  and  his  mother  sued  the  superintendent  of  pub- 
lic instruction  of  the  Baltimore  City  Public  Schools,  claim- 
ing that  the  school  system's  failure  to  implement  the  hearing 
officer's  decision  within  the  time  limits  set  denied  Robin- 
son a  free  appropriate  public  education.  They  sought  relief 
under  EHA,  Maryland  law,  and  42  U.S.C.  §  1983,  which 
allows  a  person  to  sue  and  recover  damages  from  a  public 
official  who  has  violated  one  of  that  person's  federal  con- 
stitutional or  statutory  rights. 

The  district  court  dismissed  the  complaint,  holding 
that  (a)  the  plaintiffs  could  turn  to  the  courts  for  relief  only 
if  the  state  hearing  board  failed  to  enforce  the  local  hear- 
ing officer's  decision,  and  (b)  by  failing  to  appeal  the  local- 
level  decision,  the  plaintiffs  had  not  exhausted  their  ad- 
ministrative remedies.  Although  exhaustion  of  administra- 
tive remedies  is  not  required  in  order  to  bring  suit  under 
Section  1983,  the  district  court  dismissed  this  portion  of 
the  lawsuit  as  well.  It  interpreted  another  case.  Smith  v. 
Robinson  [468  U.S.  992  (1984)],  as  holding  that  EHA  it- 
self provides  the  exclusive  remedy  for  an  alleged  viola- 
tion of  the  right  to  a  free  appropriate  education.  Robinson 
appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
reversed  the  dismissal  of  the  Section  1983  action.  The  court 
noted  that  the  party  who  prevails  at  an  EHA  hearing  at 
the  local  level  (the  plaintiff  in  this  case)  is  not  required 
or  even  permitted  to  appeal  that  decision  to  the  state  hear- 
ing board.  Therefore,  the  plaintiffs  had  exhausted  all  ad- 
ministrative remedies.  Once  the  school  system  (the  party 
aggrieved  by  the  local  hearing  officer's  decision)  chose  not 
to  appeal  the  decision,  the  decision  became  final.  Since 
the  system's  failure  to  implement  the  local  hearing  officer's 
final  order  deprived  Robinson  of  his  right  to  a  free  appropri- 
ate public  education— a  right  secured  by  federal  law— the 
plaintiffs  could  bring  their  Section  1983  claim.  The  court 
explained  that  Smith  v.  Robinson  did  not  foreclose  all  types 
of  claims  under  Section  1983.  The  appeals  court  also  re- 
lied on  Maine  v.  Thiboutot,  448  U.S.  1  (1980),  which  held 
that  a  Section  1983  action  is  available  when  a  state  refuses 
to  grant  benefits  ensured  by  federal  law. 

EHA  insures  educational  benefits  to  handicapped  chil- 
dren but  contains  no  means  of  enforcing  final  administra- 
tive orders.  The  court  reasoned  that  EHA  "can  only  be 
fairly  construed  to  contemplate  that  once  a  final  favorable 
administrative  decision  has  been  gained  by  a  plaintiff,  the 
State  will  carry  out  that  decision.  .  .  ."  If  these  plaintiffs 
could  not  bring  a  Section  1983  action,  they  would  be  "left 


with  a  favorable  final  administrative  decision  which  they 
are  powerless  to  enforce." 

The  court  affirmed  the  dismissal  of  the  claims  made 
under  EHA  and  state  law  because  the  plaintiffs  had  ex- 
hausted all  available  remedies.  Neither  EHA  nor  Maryland 
law  provides  for  appeal  to  the  courts  to  enforce  a  favor- 
able administrative  order.— Trw^y  Ennis 

[Ms.  Ennis  is  a  1987  graduate  of  the  University  of  North  Carohna  law  school 
and  a  former  law  clerk  at  the  Institute  of  Government.  She  is  now  with  the  Greens- 
boro firm  of  Adams.  Kleemeier,  Hagan,  Hannah,  and  Fouts] 

ALTHOUGH  THE  PARENTS'  LAWSUIT  WAS  NOT 
BARRED  BY  THE  STATUTE  OF  LIMITATIONS,  A 
SCHOOL  SYSTEM  WAS  NOT  OBLIGED  TO  PLACE 
A  HANDICAPPED  CHILD  IN  A  PRIVATE  SCHOOL 
THAT  HAD  NOT  BEEN  APPROVED  BY  THE  STATE. 
Schimmel  v.  Spillane,  819  F2d  477  (4th  Cir.  1987). 

Facts:  Jim  Schimmel  is  an  adolescent  with  multiple 
handicaps,  including  a  learning  disability,  an  emotional  dis- 
turbance, and  a  seizure  disorder.  He  had  attended  private 
day  schools  that  were  approved  by  the  Virginia  Depart- 
ment of  Education.  The  Fairfax  County  (Va.)  school  sys- 
tem paid  his  tuition.  In  1984  it  became  apparent  that  the 
boy  needed  a  residential  placement,  and  the  school  sys- 
tem agreed  to  pay  the  cost  of  a  state-approved  school  in 
Virginia.  His  parents  sought  to  have  him  placed  at  East 
Hill  Farm  and  School,  a  private  school  in  Vermont  that 
had  never  been  approved  by  the  Virginia  Department  of 
Education  as  a  school  for  handicapped  children.  The  school 
system  refused  to  pay  for  the  boy's  education  at  East  Hill, 
but  his  parents  nonetheless  enrolled  him  there  in  the  fall 
of  1984. 

The  Schimmels  sought  administrative  review  of  the 
school  system's  decision.  Nearly  eight  months  after  the  state 
reviewing  officer  ruled  that  the  system  was  not  obliged  to 
place  their  son  at  East  Hill,  the  Schimmels  sued  the  school 
system.  They  alleged  that  he  had  been  denied  a  free  ap- 
propriate education  in  violation  of  the  Education  of  the 
Handicapped  Act  (EHA),  20  U.S.C.  §§  1400  et  seq.,  and 
sought  to  have  the  boy  placed  at  East  Hill  and  to  be  reim- 
bursed for  the  expenses  they  had  incurred  by  enrolling  him 
at  East  Hill. 

The  school  system  moved  to  dismiss  the  complaint  on 
the  ground  that  it  was  barred  by  the  statute  of  limitations. 
The  federal  district  court  denied  the  motion  and  applied 
the  Virginia  one-year  statute  of  limitations  that  applies  to 
all  personal  actions  for  which  no  limitations  period  is  other- 
wise prescribed.  After  a  trial  on  the  merits,  the  court  en- 
tered judgment  for  the  school  system,  and  the  parents 
appealed.  The  school  system  cross-appealed  the  district 
court's  denial  of  its  motion  to  dismiss  the  suit. 
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Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed the  district  court's  denial  of  the  motion  to  dismiss 
the  Schimmels'  complaint  as  time-barred,  the  district 
court's  application  of  the  one-year  statute  of  limitations, 
and  the  judgment  in  favor  of  the  school  system.  Since  EHA 
itself  provides  no  statute  of  limitations  applicable  to  ac- 
tions filed  in  federal  district  court  by  a  party  aggrieved  in 
administrative  hearings,  the  court  must  choose  the  limita- 
tions period  for  the  state  cause  of  action  most  analogous 
to  the  federal  cause  of  action  asserted,  so  long  as  that  limi- 
tations period  does  not  conflict  with  underlying  federal 
policies. 

In  Virginia,  when  either  a  parent  of  a  handicapped 
child  or  a  school  system  challenges  in  state  court  the  deci- 
sion of  an  administrative  due  process  hearing  concerning 
mition  eligibility  and  program  placement,  the  limitations 
period  of  the  Virginia  Administrative  Process  Act  (APA) 
presumably  applies.  Under  the  APA,  a  party  who  wishes 
to  appeal  from  the  decision  of  a  state  agency  must  file  a 
notice  of  appeal  within  thirty  days  after  the  agency's  deci- 
sion, and  then  the  party  has  an  additional  thirty  days  within 
which  to  file  suit.  The  school  system  argued  that  this  limi- 
tations period  (60  days)  should  also  apply  to  suits  brought 
under  EHA  in  federal  court.  The  court  found  that  the  state 
cause  of  action  is  sufficiently  analogous  to  the  cause  of 
action  created  by  EHA  to  justify  the  application  of  the  APA 
limitations  period  but  ruled  that  this  short  limitations  period 
would  conflict  with  the  federal  policies  underlying  EHA. 
The  court  was  especially  concerned  about  the  parents  of 
handicapped  children  who  would  not  be  represented  by 
counsel  in  the  administrative  due  process  hearings  that  pre- 
cede the  lawsuit  (although  the  Schimmels  had  been 
represented  by  counsel  at  the  hearings).  "We  think  that 
requiring  unrepresented  parties  to  act  in  such  haste  would 
be  unduly  harsh,  and  would  undermine  the  federal  policy 
of  permitting  review  of  decisions  reached  in  administra- 
tive due  process  hearings  in  the  federal  courts."  The  court 
noted  that  other  policies  underlying  EHA  could  also  be 
frustrated  by  a  short  statute  of  limitations.  The  one-year 
statute  of  limitations  applied  by  the  district  court  strikes 
an  appropriate  balance  between  the  need  for  speedy  reso- 
lutions of  disputes  and  the  need  to  ensure  that  parties  have 
a  fair  opportunity  to  obtain  judicial  review  of  administra- 
tive due  process  proceedings. 

The  court  agreed  that  the  school  system  was  not  ob- 
liged to  place  Jim  Schimmel  at  East  Hill  and  fund  his  edu- 
cation there.  EHA  expressly  incorporates  state  educational 
standards,  and  the  state  is  responsible  for  determining 
whether  a  private  school  meets  its  applicable  standards. 
Under  Virginia  law,  a  handicapped  student  may  be  placed 


in  private  school  only  if  the  school  has  been  approved  by 
the  Virginia  Board  of  Education  or  some  other  designated 
licensing  agency;  a  school  system  may  not  place  a  handi- 
capped child  in  an  unapproved  private  school.  Because  East 
Hill  has  never  been  approved  by  the  Virginia  Board  of  Edu- 
cation, the  school  system  was  not  obliged  to  place  the  boy 
there  or  to  reimburse  his  parents  for  the  costs  of  their  de- 
cision to  place  him  at  East  Hill. 
BOTH  THE  BENEFIT  TO  THE  CHILD  AND  THE 
COST  TO  THE  SCHOOL  DISTRICT  MAY  BE  CON- 
SIDERED IN  MAINSTREAMING  DECISIONS.  A.W. 
V.  Northwest  R-1  School  District,  813  F2d  158  (8th  Cir.), 
cert,  denied,  56  U.S.L.W.  3244  (1987). 

Facts:  The  parents  of  A.W,  an  elementary  school-aged 
boy  with  Down's  Syndrome,  sought  to  enroll  him  in  House 
Springs  Elementary  School,  a  mainstream  elementary 
school.  A.W.'s  parents  wanted  him  placed  in  a  self-contained 
classroom  with  a  qualified  teacher  and  allowed  to  partici- 
pate with  other  students  during  gym  class,  lunch,  and 
recess.  The  school  district  found  that  the  boy  (a)  was  "se- 
verely handicapped"  ("unable  to  benefit  from  or  meaning- 
fully participate  in  programs  in  the  public  schools  for 
handicapped  children")  under  Missouri  law,  and  (b)  should 
attend  a  state  school  designed  exclusively  for  handicapped 
children. 

A.W.  and  his  parents  challenged  both  the  "severely 
handicapped"  classification  and  the  placement.  While  they 
did  not  dispute  that  placement  at  the  state  school  would 
be  "appropriate"  (A.W.  would  receive  an  "educational 
benefit"),  they  argued  that  the  mainstreaming  provisions 
in  the  Education  of  All  Handicapped  Children  Act  (EHA) 
required  placement  at  the  regular  school.  The  local  hear- 
ing officer  found  that  an  appropriate  educational  program 
for  A.W.  would  include  interaction  with  his  nonhandicapped 
peers,  but  accepted  his  classification.  The  parents  appealed. 
The  state  board  of  education  upheld  the  classification  and 
original  placement  in  the  state  school.  A.W.  sued  in  fed- 
eral district  court. 

The  court  held  that  EHA  did  not  require  that  the  boy 
be  placed  in  House  Springs,  the  regular  school,  since  the 
state  school  for  handicapped  students  offered  A.W.  an  "ap- 
propriate education"  as  defined  in  Board  of  Education  v. 
Rowley  [458  U.S.  176  (1982)].  The  court  emphasized  the 
minimal  benefit  A.W.  would  receive  from  attending  school 
with  nonhandicapped  students,  finding  that  he  could  only 
observe,  not  interact  with  them.  The  court  also  focused 
on  the  high  cost  to  the  school  district  of  employing  one 
teacher  solely  to  work  with  him  (House  Springs  apparently 
had  no  other  severely  retarded  children  and  no  teacher  cer- 
tified to  teach  such  children).  The  court  concluded  that 
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the  marginal  benefit  of  mainstreaming  the  boy  was  out- 
weighed by  the  deprivation  of  benefit  to  other  handicapped 
children  (loss  of  a  teacher  from  the  state  school)  that  would 
result  from  hiring  a  teacher  qualified  to  teach  him  at  House 
Springs.  The  district  court  affirmed  the  state-level  deci- 
sion, and  A.W.  appealed. 

Holding:  The  Eighth  Circuit  Court  of  Appeals  af 
firmed  after  examining  EHA's  mainstreaming  provisions, 
20  U.S.C.  §  1412(5)  ("to  the  maximum  extent  appropriate, 
handicapped  children  ...  are  to  be  educated  with  chil- 
dren who  are  not  handicapped,  and  that  .  .  .  removal  of 
handicapped  children  from  the  regular  educational  environ- 
ment [should  occur]  only  when  the  nature  or  severity  of 
the  handicap  is  such  that  education  in  regular  classes  with 
use  of  supplementary  aids  and  services  cannot  be  achieved 
satisfactorily").  The  court  found  that  the  congressional 
preference  for  placing  handicapped  children  in  nonsegre- 
gated  settings  is  not  absolute  and  that  Rowley  does  not 
directly  address  the  issue  of  mainstreaming. 

Relying  on  the  flexible  nature  of  the  mainstreaming 
provision  and  on  Roncker  v.  Walter  [700  E2d  1058  (6th 
Cir.),  cert,  denied,  464  U.S.  864  (1983)]  (consideration 
of  both  cost  and  benefit  is  appropriate  in  a  mainstreaming 
decision),  the  court  found  that  placement  at  the  state  school 
was  appropriate  for  A.W. ,  even  though  it  would  have  been 
possible  to  mainstream  him.  The  court  held  that  the  dis- 
trict court  could  properly  consider  both  the  benefit  to  the 
child  and  the  cost  to  the  school  district  in  determining  place- 
ment when  another  school  was  available  and  "appropri- 
ate." It  accepted  the  lower  court's  findings  regarding  the 
benefit  to  A.W.  and  the  harm  to  other  handicapped  chil- 
dren and  said,  "[A]vailable  financial  resources  must  be 
equitably  distributed  among  all  handicapped  chil- 
dren.'—7.7] -£". 

PLACEMENT  OF  A  HANDICAPPED  PRESCHOOL 
CHILD  IN  A  PUBLIC  EDUCATIONAL  PROGRAM 
THAT  SERVES  ONLY  HANDICAPPED  CHILDREN 
DOES  NOT  VIOLATE  EHA'S  MAINSTREAMING 
PROVISIONS.  Mark  and  Ruth  A.  v.  Grant  Wood  Area 
Education  Agency;  795  E2d  52  (8th  Cir.  1986),  cert,  de- 
nied, 55  U.S.L.W.  3644  (1987). 

Facts:  Alleah  A.,  a  preschool-age  child  with  cogni- 
tive and  physical  impairments  stemming  from  cerebral  palsy 
and  microcephaly  (an  abnormally  small  head),  began  at- 
tending a  private  day-care  and  educational  center  in  1981, 
when  she  was  one  year  old.  The  center,  Handicare,  Inc., 
served  both  handicapped  and  nonhandicapped  children. 
After  reviewing  this  placement  in  1983,  the  Grant  Wood 
(Iowa)  Area  Education  Agency  recommended  that  the  child 


be  placed  at  a  public  elementary  school  in  a  preschool  class 
composed  solely  of  handicapped  children. 

Alleah's  parents,  wanting  her  to  remain  at  Handicare 
because  it  served  both  handicapped  and  nonhandicapped 
children  in  an  integrated  setting,  challenged  the  placement 
decision.  The  hearing  officer  upheld  Grant  Wood's  pro- 
posed placement,  and  that  decision  was  affirmed  in  fed- 
eral district  court.  The  parents  appealed. 

Holding:  The  Eighth  Circuit  Court  of  Appeals  af 
firmed.  It  held  that  the  decision  to  place  Alleah  in  a  pub- 
lic educational  program  that  serves  only  handicapped 
children,  rather  than  in  a  private  program  that  serves  both 
handicapped  and  nonhandicapped  children,  does  not  vio- 
late the  Education  for  All  Handicapped  Children  Act 
(EHA).  The  court  rejected  the  argument  that  EHA's  pro- 
visions regarding  mainstreaming  could  be  satisfied  only 
by  placing  Alleah  in  the  same  classroom  with  nonhan- 
dicapped children,  even  though  such  a  placement  might 
offer  the  best  option  among  several  available.  Given  EHA's 
preference  for  public  school  placement  over  private  and 
the  fact  that  she  would  attend  the  same  school  as  nonhan- 
dicapped children,  the  state's  decision  to  place  her  in  an 
all-handicapped  class  within  a  public  school  complied  with 
the  statute. 

In  considering  the  apparent  disparity  between  the  in- 
tegrated private  and  segregated  public  settings  and  the  ab- 
sence of  integrated  preschool  education  programs  in  Iowa, 
the  court  concluded  that  EHA  does  not  "compel  the  state 
to  establish  entire  new  levels  of  public  education  services 
to  satisfy  [its]  mainstreaming  requirements." 

The  United  States  Supreme  Court  reftised  to  review 
the  decision,  thus  allowing  the  Eighth  Circuit's  holding 
to  stand.— 7.7: -£■. 

PLAINTIFF  MAY  PROVE  HIS  DAMAGES  IN  A  SEC- 
TION 1983  ACTION  FOR  A  VIOLATION  OF  FERPA. 
Fay  V.  South  Colonic  Central  School  District,  802  R2d  21 
(2d  Cir.  1986). 

Facts:  Robert  Fay's  two  minor  children  attend  school 
in  Colonic  Central  School  District  in  New  York.  Fay  and 
the  children's  mother  are  divorced.  Though  they  have  joint 
custody  of  the  children,  the  mother  has  physical  custody 
during  the  school  year.  Under  the  separation  agreement 
she  must  provide  Fay  with  copies  of  their  report  cards.  Be- 
cause he  had  difficulty  obtaining  these  reports  from  his 
ex-spouse.  Fay  asked  the  school  district  to  mail  him  copies 
of  the  children's  academic  records  and  on  a  weekly  basis 
copies  of  all  other  communications  sent  home  by  mail  or 
by  the  children.  After  a  year  of  refusing  him  access,  the 
school  system  allowed  Fay  to  see  the  records  but  refused 
to  make  the  weekly  mailings. 
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Fay  appealed  to  the  New  York  Commissioner  of  Edu- 
cation, who  denied  the  appeal  on  procedural  grounds  and 
stated  that  the  request  to  have  duplicate  copies  mailed  cre- 
ated an  "unreasonable  burden."  This  decision  was  affirmed 
by  the  New  York  State  Supreme  Court.  The  New  York  Ap- 
pellate Division  dismissed  an  appeal.  Fay  then  sued  in  fed- 
eral court  for  injunctive  relief  and  damages,  claiming  that 
the  school  district  violated  the  Family  Educational  Rights 
and  Privacy  Act  (FERPA).  20  U.S.C.  §  1232(g),  by  deny- 
ing him  access  to  his  children's  academic  records  between 
May  1980  and  April  1981.  Defendants  conceded  that  they 
had  done  so,  but  argued  that  there  is  no  private  right  of 
action  under  FERPA  because  that  legislation  empowers 
only  the  U.S.  Secretary  of  Education  or  other  head  of  an 
education  agency  to  enforce  its  provisions.  Fay  also  claimed 
that  the  equal  protection  clause,  the  due  process  clause, 
and  state  law  had  been  violated. 

The  federal  district  court  granted  part  of  Fay's  mo- 
tion for  summary  judgment.  It  held  the  school  district  lia- 
ble under  42  U.S.C.  §  1983  (which  authorizes  a  person  to 
sue  and  recover  damages  from  a  public  official  who  has 
violated  one  of  that  person's  federal  constitutional  or  stat- 
utory rights)  for  denying  Fay  access  to  his  children's 
records,  awarded  him  nominal  damages  for  that  denial,  and 
ordered  the  district  to  provide  him  copies  of  the  report  cards 
because  of  his  rights  under  a  joint  custody  agreement.  The 
court  dismissed  Fay's  claim  that  the  school  district  vio- 
lated his  constitutional  rights  to  control  the  upbringing  of 
his  children  and  to  equal  protection  of  the  laws  [see  17 
School  Law  Bulletin  26  (Winter  1986)].  Fay  appealed. 

Holding:  The  Court  of  Appeals  for  the  Second  Cir- 
cuit affirmed  the  dismissal  of  the  constimtional  claims  and 
the  holding  that  the  school  district  was  liable  under  Sec- 
tion 1983  for  denying  Fay  access  to  his  children's  educa- 
tional records.  But  it  vacated  the  award  of  only  nominal 
damages  for  the  violation  of  FERPA  and  remanded  the  case 
to  allow  Fay  an  opportunity  to  present  evidence  concern- 
ing his  loss.  The  court  dismissed  the  state  law  claim. 

The  court  agreed  with  the  district  court's  analysis  of 
remedies  available  for  a  violation  of  FERPA.  Although 
there  is  no  private  right  of  action  under  FERPA  itself,  that 
statute  does  create  a  right,  and  violation  of  that  right  can 
be  grounds  for  suit  under  Section  1983.  Liability  for 
damages  under  Section  1983  is  a  variety  of  tort  liability. 
Thus  Fay  is  entitled  to  present  evidence  supporting  his 
claim  for  compensation  because  a  dispute  about  the  amount 
of  damages  precludes  the  award  of  only  nominal  compen- 
sation before  the  evidence  is  heard. 

The  appeals  court  affirmed  the  dismissal  of  the  con- 
stitutional claims  and  found  that  the  district  court  abused 


its  discretion  by  considering  the  state  claim  based  on  the 
joint  custody  agreement.  It  said  that  except  in  limited  cir- 
cumstances that  were  not  present  in  this  case,  state  courts 
are  the  appropriate  forum  for  family  law  claims.— ZE. 

FAILURE  TO  SUE  THE  BOARD  OF  EDUCATION 
IN  ITS  CORPORATE  CAPACITY  WARRANTS  DIS- 
MISSAL OF  LAWSUIT.  Rickenbacker  v.  Gore,  85  N.C. 
App.  171,  354  S.E.2d  774  (1987). 

Facts:  The  Brunswick  County  Board  of  Education  en- 
tered a  contract  employing  Dr.  Brooks  as  superintendent 
of  schools  from  July  1,  1981,  through  June  30,  1985. 
However,  on  July  18,  1984,  the  board  voted  unanimously 
to  purchase  the  unexpired  portion  of  that  contract,  to  autho- 
rize the  board  attorney  and  the  business  manager  to  negoti- 
ate the  financial  settlement  with  Dr.  Brooks,  and  to  appoint 
an  interim  superintendent  until  another  superintendent  was 
elected.  On  July  24,  1984,  despite  objections  by  a  board 
member  named  Rickenbacker,  a  majority  of  the  board  voted 
to  pay  Dr.  Brooks  $70,871.  Rickenbacker  sued  the  four  board 
members  who  had  voted  for  the  payment,  alleging  that  the 
"buy  out"  was  beyond  the  board's  statutory  authority.  He 
claimed  that  these  defendant  board  members  and  the 
finance  officer  (who  issued  payments  to  Dr.  Brooks)  were 
personally  liable  for  payments  made  under  the  agreement. 
The  trial  court  dismissed  the  complaint  for  failure  to  state 
a  claim  on  which  relief  could  be  granted,  granted  defen- 
dants' summary  judgment  motion,  and  dismissed  plain- 
tiffs summary  judgment  motion.  Rickenbacker  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  dismissal  of  the  complaint  (making  considera- 
tion of  the  summary  judgment  motions  unnecessary) 
because  the  plaintiff  stated  his  claim  against  the  wrong  par- 
ties. Although  Rickenbacker's  claim  was  based  on  the  ac- 
tion of  the  board  of  education  (acting  through  the  majority 
vote  of  the  members)  and  not  against  the  actions  of  the 
members  acting  in  an  individual  capacity,  he  did  not  sue 
the  board  as  a  separate  entity.  He  thus  failed  to  state  a  claim 
on  which  relief  could  be  granted.  Though  the  complaint 
alleged  that  defendants  were  members  of  the  board  and  their 
actions  to  terminate  the  contract  were  beyond  their  legal 
authority,  he  did  not  acknowledge  that  the  board  exists  and 
acts  as  a  corporate  entity  or  allege  that  the  board  itself  acted 
unlawfully— ZE. 

NORTH  CAROLINA  CONSTITUTION  CREATES  A 
FUNDAMENTAL  RIGHT  TO  ACCESS  TO  PUBLIC 
EDUCATION  BUT  DOES  NOT  CONTEMPLATE  AB- 
SOLUTE UNIFORMITY  IN  THE  EDUCATIONAL 
OPPORTUNITY  OFFERED  TO  EVERY  STUDENT. 
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Britt  V.  North  Carolina  State  Board  of  Education.  86  N.C. 
App.  282,  357  S.E.2d  432  (1987). 

Facts:  Seeking  declarative  and  injunctive  relief,  minors 
who  are  or  will  be  enrolled  in  public  schools  in  Robeson 
County  and  their  parents  or  guardians  sued  the  State  Board 
of  Education,  its  members,  the  Superintendent  of  Public 
Instruction,  the  five  boards  of  education  in  Robeson 
County,  the  individual  members  of  the  five  boards,  and 
the  five  superintendents.  They  alleged  that  the  statutory 
system  of  financing  public  schools  in  North  Carolina  results 
in  inequities  in  educational  programs  and  facilities  between 
the  public  schools  in  Robeson  County,  which  has  a  rela- 
tively small  tax  base,  and  schools  in  counties  with  rela- 
tively large  tax  bases.  (The  present  system  requires  the  state 
to  provide  flat-rate  grants  to  local  school  administrative 
units  for  operating  purposes.  The  grants  are  based  on  the 
average  number  of  pupils  in  attendance.  The  cost  of  build- 
ing, maintaining,  and  improving  facilities  and  certain  other 
expenses  are  paid  by  the  local  unit.)  The  plaintiffs  also 
alleged  that  the  operation  of  five  separate  school  systems 
in  Robeson  County  prevents  the  effective  use  of  facilities 
and  staff,  promotes  an  inequitable  use  of  funds,  and  makes 
certain  programs  available  to  only  some  students  in  the 
county.  These  circumstances,  they  claimed,  deny  them 
equal  educational  opportunity  as  guaranteed  by  the  North 
Carolina  Constitution.  Article  L  Section  15,  says  that  "[t]he 
people  have  a  right  to  the  privilege  of  education,  and  it 
is  the  duty  of  the  State  to  guard  and  maintain  that  right." 
Article  IX,  Section  2(1),  says  that  "[t]he  General  Assem- 
ly  shall  provide  by  taxation  and  otherwise  for  a  general 
and  uniform  system  of  free  public  schools  .  .  .  and  where- 
in equal  opportunities  shall  be  provided  for  all  students." 

All  defendants  except  the  Robeson  County  Board  of 
Education,  its  members,  and  its  superintendent  moved  to 
dismiss  the  complaint  for  lack  of  subject-matter  jurisdic- 
tion and  for  failure  to  state  a  claim  on  which  relief  could 
be  granted.  The  trial  court  dismissed  the  complaint  as  to 
the  defendants  who  moved  to  dismiss  and  entered  a  final 
judgment  as  to  those  defendants.  The  plaintiffs  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed. The  court  noted  that  the  plaintiffs  asserted  two  dis- 
tinct claims  for  relief:  the  first  assailing  the  method 
prescribed  by  the  General  Assembly  for  financing  the  oper- 
ation of  the  public  schools;  the  second  challenging  the  oper- 
ation of  five  separate  administrative  school  units  in  Robeson 
County.  The  court  concluded  that  both  claims  are  premised 
on  the  violation  of  a  right  that  does  not  exist  in  the  con- 
text alleged  by  plaintiffs.  These  issues  are  of  purely  legis- 
lative concern. 


The  court  explained  that  its  interpretation  of  the  con- 
stitutional provisions  led  to  that  conclusion.  It  rejected  the 
plaintiffs'  view  that  students'  right  to  equal  educational  op- 
portunity means  that  each  student  has  a  fundamental  right 
to  an  education  substantially  equal  to  that  enjoyed  by  every 
other  student  in  the  state.  Instead,  the  court  said  that  the 
fundamental  right  guaranteed  by  the  Constitution  is  the  right 
to  "equal  access  to  the  public  schools,  that  is,  every  child 
has  a  fundamental  right  to  receive  an  education  in  the  public 
schools."  The  plaintiffs  did  not  allege  that  they  are  being 
denied  an  education;  they  alleged  only  that  they  are  not 
receiving  the  same  educational  opportunities  as  students 
in  some  other  places  in  the  state.  The  state  is  required  to 
provide  a  general  and  uniform  education  for  the  students 
in  its  charge  but  not  identical  opportunities  to  each  and 
every  student. 

The  court  said  that  the  only  plausible  way  to  interpret 
the  Constitution  is  to  relate  it  to  the  "separate  but  equal" 
phrases  of  the  1868  Constitution  that  it  replaced. 

By  mandating  equal  opportunities  for  all  students,  the 
framers  of  the  Constitution  and  the  voters  that  adopted  it 
were  emphasizing  that  the  days  of  "separate  but  equal"  edu- 
cation in  North  Carolina  were  over,  and  that  the  people  of 
this  State  were  committed  to  providing  all  students  with 
equal  access  to  full  participation  in  our  public  schools, 
regardless  of  race  or  other  classification.  Any  other  in- 
terpretation, we  beHeve,  would  require  drawing  inferences 
and  conclusions  that  not  only  cannot  be  supported,  but  are, 
in  fact,  contradicted  by  the  history  surrounding  the  adop- 
tion of  the  Constitution. 

The  court  found  that  the  framers  of  the  1970  Consti- 
tution intended  the  continuation  of  the  then-current  method 
of  financing  the  state's  public  schools.  Under  that  system, 
counties  with  smaller  tax  bases  faced  the  same  disadvan- 
tages as  do  counties  with  smaller  tax  bases  under  the 
present  financing  scheme.  In  addition,  other  provisions  of 
the  Constitudon  itself  (such  as  those  relating  to  fines  and 
forfeitures  and  use  of  local  revenue)  contradict  plaintiffs' 
arguments  and  preclude  the  possibility  that  exactly  equal 
educational  opportunities  can  be  offered  throughout  the 
state. 

[Editor's  note:  N.C.  Session  Laws  1987,  Ch.  605  (S 
261),  ratified  July  O,  1987,  provides  for  the  merger  of  Robe- 
son County's  five  school  administrative  units  into  one  con- 
solidated county  school  administrative  unit,  effective  July 
1,  1989.  This  consolidation  is  contingent  on  its  approval 
by  the  voters  of  Robeson  County  in  an  election  to  be  held 
on  March  8,  1988.] 
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